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PREFACE.

ANYONE who has had occasion to peruse many
Medical Agreements especially those relating to

Partnerships will have been struck by the

diversity of the principles upon which they have

been drawn. The reason is not far to seek.

No text-book has hitherto dealt, or, indeed,

attempted to deal, seriously with the subject,

although it seems to demand special treatment.

Each draftsman has been left to evolve for

himself a scheme of partnership, unaided by any

adequate experience of the requirements of the

case, or by any knowledge of the customs which

prevail in the profession.

It is hoped that this little Work may tend to

establish more uniformity in these Agreements.

The Book is divided into two Parts. Part I.

for which Mr. Stocker is mainly responsible

gives the draft agreements in a form in which

they may be most readily utilized. To such

clauses as present any peculiar features are

appended explanatory notes. Clauses which will

be required only in exceptional circumstances,
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and alternative clauses given whenever they

set MM to be called for are enclosed in square

brackets.

The Chapters on the Agreements are preceded

by a few remarks upon the value of medical

partnerships and practices, without which the

Work would hardly be complete.

Mr. Stacker's claim to speak with authority

upon the subject is based upon many years'

experience as a medical agent of the relations

existing between medical men, and the perusal

of a large number of medical partnership and

transfer agreements, with special reference to the

points where, in practice, they have proved weak

or unworkable.

Part II. is entirely the work of Mr. Barnard.

It contains the Partnership Act of 1890, with

notes on such of the clauses as are especially

likely to affect medical men in partnership; a

Chapter on Goodwill and Restriction on Practice,

Avith an Appendix of Cases bearing on the latter

subject; and short Chapters on Introductions to

Patients, and Assistants.

June, 1895.
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MEDICAL PAETNEESHIPS, TEANSFEES

AND ASSISTANTSHIPS,

PART I.

The Agreements, and Practical Notes thereon.

CHAPTER I.

VALUE OF PRACTICES.

BEFORE proceeding to discuss the forms of agreement, it

is desirable to say a few words as to the mode of arriving
/ at the value of a medical practice or partnership, and as to

the capital which it is necessary for a purchaser to have at

command in order to make a fair start.

The most important points to be taken into considera-

tion in determining the value of a practice or partnership

are the class and size of the practice, the rate of increase

or decrease in the profits, the scope, the working expenses,

opposition, transferability, length of introduction, locality,

social surroundings, educational advantages, house, distance

from London, and the vendor's reason for selling. Not a

little also depends upon the state of the market at the

time when the practice is offered for sale.

Speaking generally, and leaving out of account very
small practices, the value of a practice may be said to

range from half a year's purchase to two years' purchase,

and of a partnership from one to three years' purchase.

The higher limit can of course only be obtained when
the conditions are extremely favourable.

The value of a practice when no introduction in the

c. B
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ordinary sense can be given as in the case of the death

of the incumbent is usually from one-fourth to one-third

less than it would be with a good introduction.

The above rates of purchase are to be based not upon
the profits, but upon the average gross annual receipts for

the three years ending either the 31st of December last

past, or the date up to which the annual accounts of the

practice are usually taken, or, sometimes, the date at

which the sale is effected. If for any reason it is not

possible to show receipts for three years, as when a prac-

tice has been held by the vendor for a short time only, or

where no cash-book has been kept, the gross annual cash

receipts must be estimated as nearly as possible from the

bookings. It is better in such cases for the vendor to

state a fixed price rather than so many years' purchase.

The value of the poorer class of practice is often based

upon the receipts of the last year only.

An important exception to the above general rule and

one not infrequently overlooked is where there has during
the three years in question been a considerable decrease or

increase in the value of the appointments held, or where

appointments have recently been obtained or lost. In

such cases the income from appointments during the three

years is entirely omitted, and the estimated gross annual

value of the appointments held at the time of sale is added

to the average gross annual receipts from the private

practice. The value of an appointment does not in any

way depend upon the length of time it has been held, and a

recently-obtained appointment will be just as valuable from

the point of view of the purchaser (if he obtain it) as one

that has been held for years. On the other hand, a pur-
chaser must not allow the purchase-money to be based in

part upon receipts from appointments which are no longer
held or have been considerably reduced in value.

The custom of basing the purchase-money upon the

gross cash receipts is peculiar to the sale of medical

practices and partnerships, and may at first sight appear

arbitrary and unfair, but in reality it is not so.
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For first, as regards earnings, it must be remembered

that the value of a practice depends, not upon the intrinsic

value of the services rendered, but upon the fees which

the patients can afford and are willing to pay; and,

if the earnings were to be taken as the basis, charges,

not in themselves unreasonable might be entered against

patients quite unable to pay them, and the value of such

entries it would be almost impossible for a purchaser to

gauge. Then, with respect to working expenses, it would

be a matter of no little difficulty for a medical man to

state them accurately; for the most part they are in-

extricably mixed up with his personal expenditure; his

surgery is part of his house and he holds his stables prob-

ably under the same lease
;
his horses are used for private

as well as professional purposes ;
he keeps an assistant

and pays him a fixed salary, but he provides board and

residence for him with his own family. Almost the only
items which can be kept entirely distinct are drugs and

surgery requisites.

Thus, it will be seen that this custom of basing the pur-

chase-money upon the cash receipts is the best arrangement

possible under the circumstances. Nevertheless, one must

bear in mind that it is merely conventional and may be mis-

leading. The cash receipts are not an infallible index of

the value of a practice. Special efforts may have been

made, in view of a sale or from some less reprehensible

motive, to get in outstanding debts. In a practice which

has begun to deteriorate, the cash receipts will not at first

indicate any such deterioration
; just as in a rapidly-in-

creasing practice the receipts do not fully represent the

increase. Again, though it may be hard to say exactly

what the working expenses are, they may be obviously out

of proportion to the income. Therefore, in determining the

rate of purchase to be paid upon the conventional basis,

due weight must be allowed to these considerations.

When a price is named for a practice or partnership, it

* 2
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is to be understood as including goodwill (a) only, and,

unless the contrary be expressly stated, nothing in the way

of drugs, fittings, &c., is included.

We suggest that a medical man who wishes to dispose

of his practice, or a share of it, should, as a first step to

that end, employ an accountant with special experience of

such work to make out a proper statement of what the

annual receipts of the practice really are. It is rare to

find that a statement made out by the vendor himself is

quite accurate however desirous he may be of making it

BO and it is only fair to add that the error is as often in

under-estimating as in over-estimating the income. For

instance, contra accounts are frequently omitted ; receipts,

such as dividends or fees from resident patients, may be

improperly included ; the salaries from appointments may
have been paid irregularly, and three or five quarters'

payments included in one year, or the value of the same

may have largely increased or decreased (6). and so on.

In any case it is most necessary to warn the purchaser

that he should under no circumstances omit to have the

accounts thoroughly investigated on his behalf. It may
seem strange that we lay so much stress upon such an

obvious precaution, but the fact is that it is constantly

being neglected; too often with the result that, though the

purchaser can point to no definite misrepresentation on the

part of the vendor, he finds he has misapprehended the

character of the investment.

It is by no means uncommon for a purchaser to under-

estimate the amount of capital required for entering upon
a practice or partnership, and, therefore, it may be well to

point out that some considerable sum is requisite over and

above the money paid by way of premium. The chief

heads of such additional expenditure are : (1) Horses,

(a) The word "goodwill" ia here used in its wider and not in its

strictly legal sense.

(t) See page 2.
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-carriages, harness, and stable utensils
; (2) Drugs and

surgery appliances ; (3) Household furniture
;
and (4) In

the case of any other than a "ready money
"
practice, enough

to live upon for from three to twelve months, accord-

ing to the amount of credit given (c). Roughly speaking,
it may be laid down as a general rule that a purchaser (a

married man starting de novo without furniture) should

have at command in cash half as much again as he is

investing in buying a practice or share.

(c) In some practices where long credit is given, a purchaser may not

receive his normal income until the third year.



CHAPTER H.

FORM OF ARTICLES OF PARTNERSHIP BETWEEN TWO

MEDICAL MEN.

THIS INDENTURE made the day of

189 BETWEEN A. B. of of the

one part and C. D. of of the other

part.

WHEEEAS the said A. B. has for some time carried

on the practice profession or business of a general

medical practitioner in and around the of

aforesaid AND WHEREAS the said A. B. has

agreed to admit the said C. D. into partnership

pn consideration of the payment to the said A. B.

by the said C. D. of the sum of by way
of premium].
NOW THIS INDENTURE WITNESSETH

that in consideration of the mutual confidence of

the said parties [and of the said sum of to

the said A. B. paid by the said C. D. upon the

execution of these presents (the receipt of which

sum the said A. B. doth hereby acknowledge)]

they the said A. B. and C. D. do hereby mutually
covenant and agree to become and be partners
in the practice profession or business of general
medical practitioners (hereinafter called " the said

practice ") upon and subject to the terms condi-

tions and stipulations expressed in the following
Articles that is to say
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In a partnership the premium is usually paid in full before
the commencement of the partnership. There are, apart from
what is the custom, weighty objections to allowing any part
of the purchase-money to be paid by instalments. For

(1) the existence of a large debt from one partner to the
other is likely to cause friction. (2) It is possible that the

payment of such a debt would so hamper a junior that he
would be unable to keep up a proper appearance, or promptly
meet his tradesmen's bills, and so the credit or the character
of the practice might suffer. The same objection holds in the
case of a man purchasing with borroived capital; and therefore
it is pertinent for a vendor to make inquiry as to this. And
(3) the junior partner has no share in the debts outstanding
at the time he joins. He will not therefore for some time
derive the full benefit of his share, or be able to defray any
instalments of purchase-money out of it (a).

1. The said A. B. and C. D. shall be partners Duration of

in the said practice as from the day of
par

189 during their joint lives [or for the

term of years] unless the partnership shall

be previously determined under the provisions
hereinafter contained.

In formulating a scheme of partnership in any profession
or business, one of the chief objects to be kept in view is that

the capital invested in such business or profession should re-

main intact and realizable in the event of dissolution by death
or otherwise. Now in the case of a medical practice the capital
is practically synonymous with the goodwill and professional

connection, and it is therefore very undesirable to introduce

any clause which may seriously affect the value of the good-
will or either partner's share in it, should it become necessary
to liquidate the partnership.

Again, the commonest objection to a partnership is the
risk of disagreements occurring between the partners, and the

difficulty of getting out of it in such a case or in the event of

other unforeseen emergencies arising. It should therefore be
made practicable for either partner, at some sacrifice and with
reasonable restrictions, to retire from the partnership should
he wish it.

Bearing these two principles in mind, we strongly recom-
mend that the term of partnership should be for the joint

(a) See page 5.
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lives of the partners, subject to either partner being free to

sell out under clause 25.

This form of partnership has the advantage of combining
the maximum 01 security with the minimum of restraint. A
partner is practically certain of being able to realize his

capital when ho retires, or at least the greater part of it
;
on

the other hand, ho is able at any time after the first few years
to retire from the partm -rship should circumstances render it

desirable that he should do so the only condition being that

he should not continue to practise in the district.

In a medical partnership the option of dissolution at certain

fixed dates (say seventh, fourteenth, or twenty-first years),
with power to both partners to continue practising in the

place, is sometimes proposed. The plan has indeed the ad-

vantage of enabling a man to terminate an obnoxious part-

nership without severing his connection with a place where
he has many social ties and a valuable professional connec-

tion, but it is open to grave objections ;
it tends to strain the

friendly relations of the partners ;
for instance, it would, in

such a partnership, be obviously to the advantage of each to

retain for himself as many patients as possible, and if at the
end of seven years one partner had decidedly the stronger
hold upon the practice, it would at once be to his interest to

dissolve. Moreover, after such dissolution, or when the date
was approaching, it would be impossible for either partner to

sell his interest in the practice at anything like its proper
value. So that, though at first sight it might appear that a
man would be less tied, he would in reality be much more so
than under the scheme which we have recommended, where
he could leave at any time by giving six months' notice.

Of course, if both partners desire to dissolve, they can at

any time do BO without any mention of the power in the
deed.

%

Name of firm. 2. The practice shall be carried on at or

at such other place or places as may be agreed

upon under the firm or style of B. and D.
PordiMeof 3. The stock of drugs drug bottles drug:
hare of _ .

drugs, 4c. utensils surgery fittings surgery furniture and

surgery appliances (but not including surgical

instruments) [horses carriages harness stable

utensils and provisions] belonging to the said

A. B. for the purpose of the said practice at the
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date of the commencement of the partnership
shall be valued by a competent valuer [or shall

be taken to be of the value of
].

The
said C. D. shall within fourteen days from the

commencement of the partnership pay to the said

A. B. a sum equal to of the amount of such

valuation and the said articles shall thereupon
become the property of the partnership.

Generally, if the shares are equal, it is advisable for each

partner to provide and keep his own horses. But, if the
shares are unequal, the stable expenses should be a partner-

ship affair, for the junior partner might have as much (pro-

bably more) ground to cover in doing his share of the work *

as the senior, in which case, if he provided his own horses,
he would be at a much greater expense proportionately than
the senior.

4. The capital of the partnership shall be taken Capital.

to mean and consist of the said stock and effects

enumerated in the last article and such further

stock and effects (except as is herein otherwise

provided) as may from time to time be required
for the efficient working of the practice to be

purchased with the consent of both partners the

cost thereof and also such sums of money as may
be from time to time required for working the

said practice to be borne and contributed by the

partners in equal shares [or in the proportions in

which they are to share in the profits as herein-

after mentioned].
5. Each partner shall provide for himself at his Separate

own cost all the surgical instruments which he

may require [and such horses and carriages as he

may need for the efficient working of the practice

and shall bear and defray all expenses connected
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therewith] and shall pay the wages of all his own
servants and the rent rates and taxes of his

private residence and all other his personal ex-

penses [and each partner shall if required by the

other keep at least one horse for the purpose of

the practice].

It is usual for each partner to be required to provide his

own surgical instruments.

Partnership 6. The rent rates and taxes of any surgery

expenses. used for the purposes of the practice (other than

any part of either partner's private residence)

[and of any stables and buildings at which the

horses and carriages forming part of the capital

of the partnership shall for the time being be

kept] and all expenses of repairs and insurance

and other expenses relating thereto and all

expenses [of keeping such horses and carriages

as aforesaid and] of providing drugs and other

articles and effects required for the said practice

and forming the capital of the partnership as

hereinbefore defined and all salaries and expenses
of assistants and servants connected with the

practice and all other expenses and outgoings

relating thereto shall except as herein is other-

wise provided be paid out of the profits of the

practice or if the same shall be deficient such

deficiency shall be made up by the partners in

equal shares [or in the shares in which they are

entitled to the profits of the practice].

It may be that the only surgery of the partnership is at
the senior partner's house. The partnership should then be

charged with a portion of the rent so long as such arrange-
ment continues. So also as regards stables.
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7. An account shall be opened at the Banking

Bank at in the name of the partnership and
a

within seven days from the commencement of the

partnership the said A. B. shall pay in the sum
of and the said C. D. shall pay in the sum
of to such account. All moneys received

on account of the partnership by either partner
shall be paid in weekly or oftener to the said

partnership account at the bank and all cheques
drawn on account of the partnership shall be

signed by both partners.

An alternative sometimes preferred, especially where part-
ners live some miles apart, is that there should be no partner-

ship banking account, but that the partners should meet

monthly and account together for all receipts and payments
and divide the balance in the hands of each.

It is as well to point out one great indirect advantage of

paying all moneys received into a bank, namely, that when
there is any question of selling the practice or any part
thereof it is regarded by the purchaser as valuable indepen-
dent evidence as to the gross receipts of the business upon
which, as before stated, the premium is based. Such banking,
moreover, is of great assistance in keeping the accounts of the

practice, and makes the division of profits a simple matter.

8. The partners shall be entitled to the net shares of

profits of the practice in equal shares [or in the proits *

shares following that is to say the said A. B.

to parts thereof and the said C. D. to

parts thereof] and they shall bear in the same

proportion the losses (if any) arising in the said

practice.

9. Each partner shall be at liberty to receive Resident

and take in his private house and for his own
exclusive profit resident patients pupils or

boarders provided that the care and attention

required by such patients pupils or boarders in
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no way interfere with bis work in connection with

tlu said practice.

other 10. Both partners shall employ themselves

diligently in the said practice and save as in the

last preceding article provided neither partner

shall engage in any other undertaking or business

requiring his personal attention. And in the

event of either partner holding or obtaining any

appointment or making any profit by consultation

whether directly in connection with the said

practice or otherwise the salary or fees from any
such appointment or profit from any such con-

sultation shall be considered as part of the profits

of the said practice. Neither partner shall accept

any professional appointment or office payable by
fees salary or otherwise without the consent of

the other partner.

When a junior partner has paid the full value for his share
it is not proper at any rate permanently to impose un-
favourable conditions upon him as regards the division of the
work of the practice. As a matter of course he will at the
outset attend to the poorer patients, for they can be the most

readily and advantageously transferred to him; further, if

the senior partner be an old man, the junior may fairly be

required to attend to all night calls. But to stipulate, for

instance, that the junior shall do all the night work and all

the dispensing for himself and his partner, and be solely

responsible for keeping the books of the practice, would be
to place him in the position of a mere assistant, and would

only be reasonable if he had been admitted to partnership on
exceptionally easy terms of purchase.
A senior partner is sometimes desirous of reserving to him-

self the emoluments of some appointment which he holds as
that of coroner or medical officer of health but it is not
reasonable or customary that he should do so. He will argue
that, as he cannot depute his partner to do the work, the
latter should not share the profit of such appointment ; but
he forgets that the work entailed by such appointment
occupies time which might be devoted to the practice to the
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advantage of the partnership, and that while he is engaged
in the duties of the appointment his partner is probably doing
work in connection with the practice from which he, the

senior, will derive benefit.

11. Any legacy or gift not being in direct Legacies or

return for professional services rendered made to
g

either partner exclusively shall belong to that

partner and not be brought into the partnership
account.

12. Each of the partners shall reside in a Residences.

private house suitable and convenient for the

purposes of the practice [or A. B. shall continue

to reside at the house known as and C. D.

shall reside at the house known as and no

alteration shall be made herein by either party
without the consent of the other such consent not

to be unreasonably withheld] and each partner
shall keep up an appearance and demean himself

generally in a manner becoming a medical practi-

tioner.

13. Each partner shall at all times pay and Private debts

discharge his private debts and liabilities and
ship,

81

&c.
y "

shall save the other and the partnership effects

harmless from all debts and claims on his separate
account and neither partner shall without the

previous consent in writing of the other become
bail surety or security for any person.

14. Each partner shall be liable personally to Negligence,

make good any loss occasioned to the partnership

by any negligence or misconduct on his part.

15. The fees to be charged to patients shall be Fees,

at such rate as shall be agreed upon or on failure
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to agree shall be at the same rate as heretofore

charged by A. B.

16. Such assistants and servants as may from

time to time be needed for the efficient working
of the practice shall be engaged and except in

the case of flagrant misconduct be dismissed only
with the consent of both partners.

17. Each partner shall be just and faithful to

the other in all accounts entries dealings and

transactions relating to the said practice and

shall not use the name of the partnership or deal

with the property thereof for other purposes than

those of the said practice.

18. Proper books of account shall be kept by
the partners and entries immediately made therein

of all their respective attendances upon patients

earnings receipts payments and of medicine sup-

plied to patients and all such other matters and

things as are usually entered in books of account

of a medical practice. Such books shall be kept
in the surgery of the partnership [or in the

surgery of each partner respectively] and eacli

partner shall at all reasonable times have free

access to examine and copy the same.

It is usual for the books of the partnership to be kept at

the chief surgery, or at the senior partner's house.

19. On or within one week after the 1st day of

January the 1st day of April the 1st day of July
and the 1st day of October in every year (begin-

ning with the 1st day of next) an account

and balance sheet shall be made out of all moneys
received or paid on account of the partnership
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during the preceding period of three months and

the partners shall account together for all such

receipts and payments. And the balance of the

partnership account at the bank shall after making

provision for the outstanding liabilities of the

partnership be divided between the partners in

the shares which they are entitled to the profits

of the partnership but so that a balance of

at the least shall always be left in the said part-

nership account. Such quarterly accounts shall

be liable to re-adjustment if necessary on taking
the annual account.

20. On the day of 18 and on General

i i i P i annual

every subsequent day 01 general ac- account.

counts shall be prepared [by a competent

accountant] of the assets and liabilities of the

partnership and of all dealings therein since the

last annual account or from the commencement
of the partnership as the case may be and of all

things usually comprehended in accounts taken

by persons engaged in a like profession or busi-

ness and a just valuation shall be made of all

items requiring valuation. Such general accounts

shall be entered in duplicate books one to be kept

by each partner and be signed in each book by
both partners and when so signed the accounts

shall be conclusive save that if any manifest error

shall be discovered therein within three- calendar

months after such signature the same shall forth-

with be rectified.

[21. C. D. having purchased a share of Guarantee

the said practice from A. B. on the faith of repre-
takings.
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sentations made by A. B. that the gross receipts

in respect of the said share so purchased
Thia will oniy ^yiH in the first year [or in each of the first

very special years] of the partnerslu'p [on account of each

year's work respectively] amount to not less than

the sum of A. B. shall within three days
from the termination of the first year of the part-

nership pay to C. D. such amount (if any) as

together with the share of C. D. in the gross cash

receipts in respect of the work of such year may
be necessary to make up the said sum of

But A. B. shall be at liberty to recoup himself the

amount so paid by him out of C. D.'s share of the

fees booked or receivable for work done in that

year as such fees shall from time to time be paid
and received. And C. D. shall not be entitled to

receive any further share of the fees for work done

in that year unless and until the whole amount so

paid by A. B. shall be recouped to him out of

such fees. [Similarly at the end of the second

and years respectively A. B. shall if neces-

sary in like manner make up the share of C. D. to

the sum of arid shall have the like right
to recoup himself out of the fees booked or receiv-

able for the work of such years respectively and

subsequently paid each year being taken sepa-

rately.] This provision as to making up the

share of C. D. shall be enforceable only against
A. B. personally and not against his legal per-
sonal representatives or successors in the said

practice.]

It often occurs that a purchaser of a share of a practice asks
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for a guarantee that the income will not be less than a certain

fixed sum, at any rate for the first two years. This ought not
to be granted. But as it is occasionally conceded, a clause

has been drafted to give effect to such a condition in the least

objectionable form.
The only case in which we consider a guarantee should be

given is when a vendor maintains that the receipts of his

practice for the last three years do not fairly represent the

present value of the practice owing to circumstances that have

occurred, as, for instance, the recent death of an opponent, or

where the prolonged absence or illness of the vendor has

considerably affected the receipts without injuring the practice
otherwise.

[22. If either partner shall desire to determine Power to

the partnership during the first year thereof he partnership

shall be at liberty so to do on giving months'

notice in writing to the other of such his intention

and in such case if A. B. be the partner giving the

notice he shall on the date of the termination of

such notice pay to C. D. the sum of and

if C. D. give such notice A. B. shall at the time

last mentioned pay to him the sum of for

his share in the practice and shall at the same

time pay to C. D. the value of his share in the

capital of the partnership as hereinbefore defined.

And in such case C. D. shall be subject to such

restraint upon practising in or near aforesaid

as is contained in Article 35 of these presents.]

Sometimes it is desired by both vendor and purchaser that

within the first year of the partnership there should be the

power with either partner of rescinding the partnership. There
is no great objection to such a condition provided that the

partner who gives notice to resume the status quo makes some
considerable sacrifice. For instance if the notice is given by
the vendor he should pay to the purchaser from 10 to 25^
above the sum he received from him

;
whereas if it emanates

from the purchaser the latter should receive back from 10 to

25^ less than he paid. In either event the purchaser should
of course be restrained from continuing to practise in the

neighbourhood.
C. C
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23. The said C. D. on giving to the said A. B.

three calendar months' previous notice in writing

expiring not before the termination of the

year of the partnership shall have the option of

purchasing a further share of the said practice for

the sum of [or for a sum equal to

of the average gross annual receipts of the entire

practice for the last three years immediately pre-

ceding the expiration of such notice] to be paid
in cash at the time of the purchase.

It is usual, where a purchaser has only bought a share less

than one half, to allow him to buy up to one half after from
two to ten years according to the circumstances. The pur-
chase price is almost invariably fixed upon the original valua-

tion
;
for instance, if he purchase at first one-third for 1,000/.

(say this represents two years' purchase) he should have the

option of buying up to one half at any time after the expiration
of the third, fourth, or fifth year for 500/.

;
and not for two

years' purchase based upon the average gross receipts of such
further share for the three years immediately preceding such
further purchase ;

the injustice of this latter alternative being
that any increase in the receipts after the purchaser joins is

likely to be attributable just as much to the new as to the old

partner's exertions. The circumstances therefore should be

very exceptional for the latter alternative to be adopted.
The incoming partner will naturally be anxious to have the

right of increasing his share at the earliest possible date,
whereas the vendor is usually desirous of deferring such
increase as long as possible. The latter will often argue
not without reason that it will be a long time before the new
partner earns a half share of the income. A fair method
of obviating this difficulty is to give the junior partner the

option of increasing his share to one half at any time after a

given number of years (in fact the time contended for by the

senior), or sooner if at the end of any year it shall be found
that he has during such year done as much work (as repre-
sented by the fees earned) as the senior partner has done.

[24. Either partner may determine the partner-

ship at the end of the or the th year
thereof on giving not less than six calendar
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months' previous notice in writing to the other of

his intention in that behalf and at the expiration

of such notice the partnership shall be determined

accordingly and each partner shall be at liberty

to continue to practise in aforesaid.]

This clause is objectionable for the reasons stated in the
note on clause 1 .

25. Either partner may on giving to the other Power to

six calendar months' previous notice in writing sell

his share in the said practice [at any time after

the day of 18
]. The other partner

shall during the pendency of such notice be pre-

cluded from giving a similar notice on his own
behalf but he shall have the option (to be declared

in writing not less than three calendar months

before the expiration of the notice) to purchase
as from the date of the expiration of the notice

the share of the partner so retiring for a sum

equal to the gross annual receipts from such

share as shown by the average for the last three

years immediately preceding the expiration of

such notice such sum to be paid in cash at the

date of the purchase. In the case of the remain-

ing partner declining or failing to declare his

option so to purchase the retiring partner shall be

at liberty to sell his own share in the practice and

in the capital to a properly qualified man who
shall (but subject to the approval of the remain-

ing partner which is not to be unreasonably with-

held) be admitted to partnership by the remaining

partner subject to obligations and with rights
similar to those of the retiring partner at the

c2
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time of sale. Such purchaser shall execute a

proper deed of accession binding him to observe

the stipulations and conditions contained in these

presents so far as the same shall be applicable

and such other provisions as may be necessary or

proper to effect the intentions herein expressed

and any difference as to the form or contents of

such deed may be referred to arbitration. [Pro-

vided always that the said A. B. shall not sell his

share in the practice until after the expiration of

the year of the partnership and C. D. shall

not sell his share until after the expiration of

the year of the partnership.] And if a

new partner be admitted under this clause the

continuing partner shall not be at liberty to sell

his share until after the expiration of two years
from such admission. If either partner shall die

before the expiration of any notice to sell given
under this clause such notice shall be void.

The advantages of this clause have been pointed out in the

note on clause 1.

The first question that arises hereunder is the date at which
either partner is to be allowed to sell. To decide this point,
one must ask how soon the junior partner will have obtained
a hold upon the practice equal to that of the senior. In the
case of an ordinary country practice or a middle class town

practice, it should be the end of the third year ;
and so on

according to the class of practice ;
in a high class town practice,

or where the opposition is exceptionally strong, it should be
the end of the fifth year, or even later.

The senior partner may fairly claim the prior option to sell

out
;
for instance, he may reasonably ask that he shall be at

liberty to sell after the end of the third year, and that the

junior shall not be at liberty to sell until after the end of the
fifth year.
When one partner has given notice to sell under this clause

the remaining partner should not be bound to buy, because
the selling partner is retiring for his own convenience

;
more-
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over, the strong objections to the "
option

" which exist in the
case of death do not apply here (b).

As regards the price at which the remaining partner shall

have the option of purchasing, it should be the same rate

of purchase as the original purchase price, but based upon
the average cash receipts for the three years immediately
preceding the retirement (c). Provided always that the junior
be allowed to increase his share to one-half (if it be less than

that) at a price in accordance with clause 23, instead of a new
rate.

The proviso at the end of the clause, namely, that when
one partner has given notice to sell the other shall not give
notice for two years subsequently, is necessary, for otherwise,
if immediately afterwards the other gave notice to sell, a
deadlock would occur.

The custom is somewhat different if the senior has taken a

partner with a view to retirement; then the junior should have
no option of selling ;

but he should have the right of buying
the senior out at any time after a fixed number of years.

Thus, assuming that A. B. has taken 0. D. into partnership
with view to retirement, he reserves to himself the right of

retiring at any time after the end of, say the third year.
Then C. D. should have the right of forcing A. B. to retire at

any time after, say the fifth year, if the latter has not pre-

viously given notice of retirement. In either event C. D.
should be bound to purchase A. B.'s share, when he does

retire, at a price based upon the value of the practice at the

time when he first entered it.

26. Subject to the two next following clauses

each partner shall be entitled to weeks'

absence for holiday in each year of the part-

(4) It may not unreasonably be objected that the remaining partner

might refuse to exercise his option and then put such obstacles in the

way of the outgoing partner selling his share, as are indicated in the

note on clause 29. In practice this has not been found to be the case,

but the difficulty which certainly in theory does exist, may be obviated

by making it obligatory for the remaining partner to buy the share of

the outgoing partner, as in the case of death, upon such easy terms that

he will have no difficulty in re-selling at a profit. The outgoing partner
is leaving for his own convenience, and any loss should fall upon him.

(c) If either partner is to be allowed to sell out during the first three

years a special arrangement must be made as regards price (see note on

clause 29).
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nership at such times as may conveniently be

arranged A. 13. to have the prior choice in fixing

the time for his own holiday.

The senior partner may reasonably stipulate
for priority of

choice as regards the time of taking his holiday. It is usual

for both partners to have the same length of holiday, but

the circumstances of the practice may be such as to entitle

the senior to a longer holiday, as in a large good class prac-
tice where, in the nature of things, it is to be expected that

for some time to come the greater part of the work will fall

upon him.

27. In the event of either partner absenting

himself from the practice or becoming from any
cause incapacitated from performing his fair

share of work therein for more than four entire

days in any three consecutive calendar months

he shall if required in writing by the other

partner so to do provide at his own expense
a competent qualified person as substitute. Pro-

vided always that nothing herein contained shall

be taken to imply a right in either partner to

absent himself to the neglect of his duties in

respect of the practice.

28. In the event of any absence or incapacity
of either partner continuing (except with the

written consent of the other partner) for more
than six consecutive calendar months or for more
than 200 days in any two consecutive years or if

either partner shall become lunatic [or if either

partner shall commit any breach of the articles

herein contained and on his part to be observed

and performed or shall do or suffer anything

whereby the interests of the partnership shall be

or shall be in danger of being seriously injured]
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it shall be lawful for the other partner by notice

in writing [such notice in the case of breach of

these articles or misconduct to be given within

fourteen days after the partner giving the notice

has knowledge of such breach or misconduct] to

determine the partnership but without prejudice
to any remedies of the partner who gives such

notice. And if the partnership shall be so deter-

mined as aforesaid or by reason of a partner

having suffered his share to be charged or of the

bankruptcy of a partner or shall be dissolved by
the Court on account of the lunacy incapacity
absence or misconduct of a partner then and in

every such case the partner through whose lunacy

incapacity absence misconduct bankruptcy or

other default the determination or dissolution of

the partnership shall have been caused shall for

the purposes of these presents be deemed to be

dead as from the date of such determination or

dissolution and his share and interest in the

practice as from such date shall (mutatis mutandis}

be dealt with as hereinafter provided in the event

of the death of a partner the legal personal repre-

sentatives of a deceased partner being if necessary
taken to mean and include a surviving partner or

his committee or trustee as the case may be.

Provided always that in case the dissolution or

determination has been caused by the misconduct

or breach of one partner the other partner shall

not in any event be bound to purchase his share.

The two preceding clauses deal with very difficult questions,
and are found to work satisfactorily. Clause 27 appears
stringent, but it is not too much so, being only put into
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operation if one partner takes undue advantage of the other

and absents himself constantly or inconsiderately.

29. In the event of the partnership beinir

determined by the death of A. B. in the first year
of the partnership C. D. shall purchase [or have

the option of purchasing] the share of A. B. for

the sum of and if in the second year of the

partnership C. D. shall purchase [or have the

option of purchasing] such share for the sum of

and if in the third year of the partnership

C. D. shall purchase [or have the option of pur-

chasing] such share for the sum of . In

the event of the partnership being determined by
the death of C. D. during the first three years of

the partnership A. B. shall purchase [or have the

option of purchasing] his share for the sum of

. If the partnership shall be determined

by the death of either partner occurring after the

end of the third year of the partnership the

surviving partner shall purchase [or have the

option of purchasing] the share of the deceased

partner for a sum equal to times the average

gross annual receipts from such share for the three

years last past immediately before the date of the

partner's death. [Any option to purchase under

this clause shall be declared by the surviving

partner within fourteen days after he has know-

ledge of the death of his partner.]

The survivor should be bound to buy, and the price should
in consequence bo made moderate. If he be given the option,
in the same way as recommended in the case of clause 25, the

representatives of the deceased are at his mercy, for without
actually refusing any purchaser whom they may bring forward
he may so deport himself or represent the practice, that no
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one would care to join him in partnership, and he would

eventually obtain the share for nothing, or at any rate upon
his own terms, though we have attempted to remedy this by
the three last lines of clause 31.

The case differs from that dealt with under clause 25, since

in the latter instance the outgoing partner can look after his

own interests and in the last resort retain his share.

With regard to fixing the price to be paid by the survivor,
it must be borne in mind that until both partners may pre-

sumably be expected to have an equal hold upon the patients

(that is, until after two, three, four or five years according to

the class of practice), their cases must be dealt with separately.
At first, the junior partner's hold upon the clientele is compara-
tively slight, but as time goes on it is constantly becoming
firmer. Take for instance an ordinary country practice of, say,

1,5007. per annum, where the purchaser has bought a one-third

share for, say, two years' purchase, i.e., 1,0007. If the senior

die during the first year, the junior should pay such a sum as

will, together with what he has already paid, make up one

year's purchase (1,5007.), i.e., 5007.
;
if during the second year,

such a sum as will make up one-and-a-quarter year's purchase
(1,8757.), i.e., 8757.

;
if during the third year, such a sum as

will make up one-and-a-half year's purchase (2,2507.), i.e.,

1,2507. When, however, the junior has come in with view
to succession, these prices should be higher.
In the event of the purchaser dying during the first three

years, the vendor should, taking the same example, pay his

executors about 8007., that is to say, the original purchase-
money less 20 per cent.

After the end of the third year, it may be assumed that, in

such a practice, both partners will be on the same footing, and
the survivor should buy at one-and-a-half year's purchase,
based on the average annual receipts from the share of the
deceased for the three years immediately preceding his death.
A particular instance has been taken for the sake of clear-

ness. It is necessary to add that each case should be con-

sidered on its own merits, as circumstances may materially
alter the amounts which should be payable in the event of the

early death of the senior partner. Suppose, for instance, that
in the above-mentioned practice, the junior partner is not a

young man taking a small share only, but an older and more

experienced man who is to have a half share from the first
;

the early death of the senior partner would not be so injurious
to such a man, and he should, therefore, if the senior die

during the first year, pay such a sum as will, together with
what he shall have already paid for his half-share, make up
one-and-a-quarter year's purchase for the whole practice.

It may be preferred (though as stated above we deprecate
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the alternative) to give the survivor the option of purchasing
or refusing to purchase the share of the deceased. In that

case, the price should bo higher, the same, in fact, as under
clause 25, and, in the event of the survivor not exercising his

option of purchasing the share, the legal representatives of

the deceased should be at liberty to sell it for what they can

(as provided in clause 31), the survivor accepting their

nominee subject to reasonable conditions, and admitting him
to partnership, as in the event of a similar sale under
clause 25.

Mode of

payment of

purchase-
money.

30. [If the surviving partner shall duly declare

his option to purchase the share of the deceased

partner] the practice shall become the property
of the surviving partner as from the date of his

partner's death subject to the payment from the

same date of all outgoings. The surviving partner
shall pay the purchase-money in cash within one

calendar month of such death unless security

approved by the legal personal representatives of

the deceased partner shall be given by the sur-

viving partner in which case the surviving partner
shall pay the purchase-money as to one-fourth

within one calendar month from his partner's

decease and as to the remaining three-fourth

parts thereof within six twelve and eighteen
calendar months respectively from such decease

with interest at the rate of 4 per cent, per annum
on the amount for the time being outstanding.

It is reasonable that if the survivor buys he should have

easy terms of payment ; but, on the other hand, the executors

of the deceased partner must have the best available security
that the money will be paid in due course, for, if no security
be given, it would be possible for the survivor to sell out
within twelve months and elude payment. If the survivor

cannot pay the money down and cannot give satisfactory

security, then his proper course is to take in another partner
who will provide the necessary capital ;

and in the alternative
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which we have advocated, the executors of the deceased

partner will be in a position to bring considerable pressure to

bear upon him to induce him to take this course.

[31. If notice declaring such option be not if option not

duly given the legal personal representatives of
'

the deceased partner may sell the share of the

deceased partner in the practice to a properly

qualified man who shall be admitted to partner-
a valuation.

ship by the remaining partner subject in all

respects to such approval and subject to such

obligations and provisions and with such rights

as are mentioned in clause 25 of these presents

with regard to a partner admitted thereunder.

In the event of the share of the deceased partner

being still unsold three calendar months after his

death the surviving partner shall purchase the

share of the deceased partner upon such terms as

to payment or otherwise as may be agreed upon
or failing agreement may be settled by arbitra-

tion.]

32. Any purchase of a share or part of a share share of

of the practice under these presents shall not be^urchased,

(unless otherwise specially provided) include any debts.

*

book debts of the partnership or of either partner.

And in the event of either partner or any here-

after admitted partner purchasing the share or

part of the share in the practice of the other the

purchasing partner shall at the same time pur-
chase a corresponding share in the capital of the

partnership (not including book debts) for a sum
to be agreed upon or determined by valuation and

to be paid in cash at the time of such purchase.
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Remaining 33. In case of any dissolution of the partner-

Jot indobta. ship [otherwise than by cffluxion of time] the

surviving or continuing partner shall pay and

liquidate all partnership debts and liabilities and

shall in accordance with the customary dealings

of the partnership get in and collect all book

debts of the partnership and shall render an

account thereof quarterly and at the same times

pay the share of the outgoing partner therein to

him or his representatives as the case may be.

Final general 34. Subject to the provisions of these presents

and save as herein otherwise provided upon the

determination of the partnership a general and

final account in writing shall be made and taken

of all the moneys credits property (other than the

goodwill and connection of the practice) effects

debts and liabilities of the partnership up to the

time of the determination thereof and the said

moneys credits property and effects or the pro-

ceeds thereof shall after discharging or providing
for the debts and liabilities of the partnership bo

divided between the partners or their representa-

tives in the proportion in which they shall at the

date of such determination
'

be entitled to the net

profits of the partnership.

Restriction 35. If the share of either partner in the practice

whSediare shall be sold or taken over at a valuation under

any clause of these presents the outgoing partner
shall not at any time thereafter [or within

years from the date of such sale] exercise or carry
on or be directly or indirectly interested in exer-

cising or carrying on upon his own account or in
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partnership with or as assistant to any other person
the practice profession or business of physician

surgeon accoucheur or apothecary at afore-

said or at any place within a radius of miles

therefrom. And should the outgoing partner so

practise or assist any other person in practising

within the limits aforesaid or in any way violate

this provision he shall forthwith pay to the re-

maining or continuing partner the sum of

[for every month or part of a month during which

he shall violate this provision] as ascertained and

liquidated damages and not by way of penalty.

The radius depends upon the class and extent of practice
and the nature of town or country. It varies from one to

twelve miles. The radius in the country is almost invariably
ten miles. In towns it varies very considerably. It should

be observed that the outgoing partner would not be at liberty
to come within the prescribed radius for the purpose of

practising, even though he might reside without it.

36. Any notice to be given to a partner or his Notices.

representatives under the provisions of these

presents shall be deemed to have been sufficiently

given if handed to such partner or addressed to

him or to his executors, (without naming them) and

sent by registered letter to his last known address

in the United Kingdom or handed or sent to any
one of his executors or administrators or his com-

mittee or trustee as the case may be.

37. Either of the parties hereto shall at the Further

request and at the expense of the other execute

and do any deeds and things reasonably necessary
to carry out the provisions of these presents or to

render the same more easy of enforcement.

29
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38. The cost of the stamps necessary for these

presents and a duplicate hereof shall be borne by
A. B. and C. D. in equal shares.

Arbitration. 39. If during the continuance of the partner-

ship or at any time afterwards any dispute
difference or question shall arise between the

partners or their or any of their representatives

touching the partnership or the accounts or trans-

actions thereof or the dissolution or winding-up
thereof or the construction meaning or effect of

these presents or anything herein contained or as

to any valuation herein provided for or the rights
or liabilities of the partners or their representa-
tives under these presents or otherwise in relation

to the premises then every such dispute difference

or question shall be referred to arbitration [of two

arbitrators] under the Arbitration Act 1889.

IN WITNESS whereof the said A. B. and C. D.

have hereunto set their hands and seals the day
and year first above written.
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CHAPTER III.

FORM OF DEED FOR THE ASSIGNMENT OF A MEDICAL

PRACTICE.

ARTICLES OF AGREEMENT made this

day of 189 BETWEEN
of (hereinafter called the vendor) of the

one part and of (hereinafter called

the purchaser), of the other part.

WHEREAS the vendor has for some time past Recital of

carried on the practice profession or business
agm

of a general medical practitioner in and around

the of and is possessed of a valuable

professional connection in respect of such prac-

tice. AND WHEREAS the vendor has agreed
to sell and transfer to the purchaser and the

purchaser has agreed to buy and acquire from

the vendor the benefit of such practice and pro-

fessional connection (hereinafter called the said

practice) on such terms and subject to such con-

ditions as are hereinafter set forth for the price

or sum of [And also the fee simple of the

house and premises known as now in the

occupation of the vendor for the further sum of

].
NOW THESE PRESENTS WIT-

NESS and it is hereby agreed as follows :

1 . IN consideration of the sum of as to

part thereof paid to the vendor by the pur-
chaser by way of deposit and part payment of the

purchase-money of the said practice (the receipt of
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Agreement
to assign

goodwill
and render

patients.

Drugs, &c.

which sum of the vendor doth hereby

acknowledge) and as to the residue

thereof to be secured and paid in manner and at

the times hereinafter mentioned, the vendor shall

assign to the purchaser as from the day
of next (date of commencement of introduc-

tion) all the goodwill and professional connection

of the vendor of and in the said practice now

carried on by the vendor in and around the

of aforesaid and shall render to the pur-

chaser as far as possible all the patients and

customers of the said practice and the purchaser
shall buy and acquire the same upon the terms

herein mentioned.

The value of a practice has, so far as it lies within the

scope of this work, been already dealt with in Chapter I.

[2. The said purchase-money shall include all

such drugs drug bottles surgery fixtures furnish-

ings and appliances (not being surgical instru-

ments) as shall belong to the vendor and be used

for the purposes of the said practice at the date

last mentioned and shall not be expended during
the period of introduction hereinafter mentioned.]

As has been stated (p. 4), the purchase-money usually
includes nothing beyond goodwill. If, however, drugs are
included (and the usual course of dividing earnings and
expenses during the introduction is adopted), then it should
be made clear that the drugs so included are the drugs
belonging to the vendor at the end of the introduction not
at the commencement : for otherwise it would be possible for
the purchaser to charge the vendor for one-half the cost of
such of these drugs as might be used during the introduc-
tion (a).

(a) See clause 7.
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3. The purchaser shall buy all the drugs drug
bottles surgery fixtures furnishings and appli-

ances (other than surgical instruments) at the

vendor's surgery (hereinafter referred to as the

surgery stock) at the times [or at the time] here-

inafter mentioned at prices [or at a price] to be

agreed upon between the parties or in case of

difference to be fixed by valuation. Such prices

[or price] shall be paid on the dates [or date] on

which such surgery stock is hereinafter agreed to

be bought or taken over or in case of a valuation

within three days after the completion of such

valuation.

4. The said sum of the residue of the Purchase-

purchase-money has previous to execution of these SSfinto a

presents been paid by the purchaser into the bank Deduction

to the joint account of the vendor and the pur-
is comPleted -

chaser and [subject to the stipulations of these

presents (&)] shall be paid out to the vendor on

the last day of the said period of introduction.

Any interest accruing thereon in the meantime

shall belong and be paid to the purchaser.

[5. The residue of the said purchase-money shall Purchase-

be paid by the purchaser as follows: The sum jSISy
of on the day of 18 the

sum of on the day of 18

and the sum of being the balance of the

purchase-money on the day of 18

[together with interest payable on the same dates

at the rate of 5 per cent, per annum upon the

(b) See clause 11.

C. D
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amount for the time being outstanding from the

date of the commencement of the period of intro-

duction until the respective dates of payment] for

the due payment of which the purchaser has pre-

vious to the execution of these presents given to

the vendor the security following that is to say : ]

The purchase-money is usually paid one half on the signing
of the transfer deed, and the balance at the end of the intro-

duction, the latter moiety being secured to the satisfaction of

the vendor. If the introduction is short the most convenient

form of security is the payment of the second moiety into a

bank in the joint names of the vendor and purchaser, as pro-
vided in clause 4. Otherwise the most usual security is a

promissory note signed by the purchaser and some person of

sound financial position, or a form of guarantee, such as that

appended to this deed
;
the latter being preferable when the

outstanding portion of the purchase-money is subject to de-

ductions or does not become due for some considerable time (c).

If the balance of the purchase-money is payable at the end
of the introduction no interest is charged ;

if there are any
deferred payments interest is sometimes charged, but by no
means invariably.
Under exceptional circumstances the vendor may be willing

to accept the practice itself as security for the payment of the
balance of the purchase-money. The following proviso should
then be inserted so that the vendor may take up again or re-

sell the practice in the event of the next instalment not being
paid when it becomes due. In such a case the vendor should
retain the tenancy of the house and sublet it to the purchaser
until the last instalment has been paid o

(e) See note on clause 11.

(d) Occasionally it may become necessary to agree to accept a con-

siderable portion of the purchase-money by instalments spread over a

long period. A proviso that, on non-payment of any instalment, the

practice should revert to the vendor, and that he should retain all instal-

ments paid, would not be legally valid. To obviate this, the practice

might remain the property of the vendor (the purchaser being in the

position of a locum tenens, paying the vendor fixed periodical sums out of

the profits, and retaining the balance for his services) until a sum equal
to the agreed amount had been paid out of the profits, whereupon the

practice should become the purchaser's property. The vendor should
have the right, on default of payment of any of the periodical sums, to
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[PROVIDED ALWAYS, that if the purchaser shall not Power for

duly pay the said sum of (the next instal- cancel agree-

ment) on the said . day of next or

within seven days thereafter the vendor shall be

at liberty by giving notice in writing to that

effect forthwith to cancel and determine this

agreement and to retain the said sum of

paid to the vendor on the execution of these

presents as ascertained and liquidated damages
and upon such notice being given the said practice
and everything thereto appertaining shall revert

and belong to the vendor as if this agreement had

never been entered into. And in such event the Restriction

purchaser shall not thereafter exercise or carry on & such an

or be directly or indirectly interested in exercising
even '

or carrying on upon his own account or in

partnership with or as assistant to any other

person the practice profession or business of

physician surgeon accoucheur or apothecary at

any place within miles of [during the

period of years from the date hereof].
And if the purchaser shall so practise or assist

any other person to practise within the limits

cancel the agreement, and retain the original deposit (if any) as liquidated

damages. Some of the clauses would in this case need re-drafting.

Another alternative would be to charge the unpaid instalments on the

practice, and to stipulate that on any default the practice should be sold,

for the benefit of both parties, by a respectable firm of medical agents,
who should have special power to resell to the vendor if they thought fit,

and, pending sale, to employ either vendor or purchaser or any other

person as locum tenens. The money to be realised should be applied first

in payment of the vendor, the balance to go to the purchaser.
In either alternative a defaulting purchaser should be restrained from,

practising in the neighbourhood.
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Covenant to

introduce

purcliaser.

Power to

extend or
decrease

period of
introduction.

aforesaid or in any way violate this provision he

shall pay to the vendor the sum of as

ascertained and liquidated damages and not by

way of a penalty.]

6. The vendor shall continue to reside in the

said from the said day of next

until the day of 18 (which period

[subject to such variation as is hereinafter

mentioned] is herein called the period of introduc-

tion) and shall actively assist the purchaser in the

conduct of the practice and so far as may be

possible and consistent with professional etiquette

shall introduce the purchaser to and endeavour to

the utmost of the vendor's ability to secure for

the purchaser the custom of all such persons as are

or have been patients in connexion with the said

practice and are still residing in or near the said

And the vendor shall use his best

endeavours to secure for the purchaser all the

public and other medical appointments which the

vendor now holds and which are with the estimated

annual value of each such appointment specified

in the schedule hereto.

[PROVIDED ALWAYS that the purchaser shall have

the option of extending the period of introduction

until the day of 18 on giving to

the vendor weeks' notice in writing of his

desire so to extend it.]

[PROVIDED ALWAYS that the purchaser shall have

the option of terminating the period of introduc-

tion at any time on or after the day of

18 on giving to the vendor weeks'
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notice in writing of his desire so to terminate it.]

The vendor shall be at liberty to absent himself

from the work of the said practice and from the

of for a portion of the period of

introduction not exceeding consecutive days
at any time and not exceeding weeks in the

aggregate.

The vendor should remember that a thorough introduction
is what in a great measure the purchaser is paying for, and
that it is incumbent upon him to use every effort to ensure
the transfer of the entire connection to the purchaser : he
should learn the purchaser's views as to the best means of

effecting the introduction and endeavour to carry them out.

The manner in which the introduction has been given is not

infrequently made a ground of complaint, the vendor should
therefore ascertain from time to time whether the purchaser
is satisfied with what is being done for him.

The following are some of the methods of introducing a
successor :

(1) As partner when the introduction is long or of uncer-

tain duration
;

(2) As locum tenens when the vendor is ill
;

(3) By circular as in the case of death vacancies
;

(4) By personal introduction.

We believe it to be a mistake, when a short introduction

only is being given, to allow the patients to suppose that there

is to be a partnership of indefinite duration, for, as soon as

they discover that this is not so, they resent the deception and
transfer their custom elsewhere.

To avoid misunderstanding, it should be stated in the deed
how many days or weeks or months during the period of

introduction the vendor may be absent.

In a large good class practice, the purchaser will be glad of

as long an introduction as possible, and, therefore, it may
often with mutual advantage be arranged that an introduction

of six months shall be given, and that the vendor shall have
the option of prolonging it for three or six months. If the

vendor has not by the end of the first six months found
another practice suited to his requirements, he will find it very
convenient to avail himself of such a privilege, and as we have
said the purchaser must also benefit by the extension.

Sometimes the vendor is willing to give to the purchaser an

option of prolonging or curtailing the period of introduction



38 FORM OF DEED FOE ASSIGNMENT OF PRACTICE.

of which ho, especially if inexperienced, will do well to avail

himself.

Purchase of 7. The purchaser shall pay the vendor one

vSSt profits
nalf of tne valuc of tne vendor's surgery stock at

are shared faQ fafo of the commencement of the period of
during period

*

of introduc- introduction and such sui'gery stock shall become

the joint property of the vendor and the purchaser.

All the proceeds and earnings of the said practice

on account of work done during the period of

introduction shall be equally shared by the vendor

and the purchaser and all expenses incidental, to

the proper working of the said practice during

such period shall be borne and paid by the

vendor and purchaser in equal shares but each

party shall provide himself with sufficient surgical

instruments. At the termination of the period of

introduction the purchaser shall buy and take over

the vendor's one half share of the surgery stock

then in use for the purposes of the practice.

The profits of the practice during the period of introduction

are, as a rule, shared equally by vendor and purchaser. This

virtually amounts to a partnership, and is therefore open to

objection when the introduction is short, and one of the follow-

ing alternative arrangements is in that case recommended in

order to avoid complication of accounts : either let the vendor
take all earnings and pay all expenses during the first half,

and the purchaser the same during the second half of the

period ;
or let either the vendor or the purchaser take the

profits during the whole period and make a weekly allowance
to the other. Clauses to carry out these alternatives are given
below.
The vendor is, of course, entitled to all moneys paid for

work done previous to the date of transfer, and, subject to

clause 18, collects them as he thinks fit. The earnings during
the introduction (if they are to be equally shared) are collected

as in a
partnership,

those unpaid at the time the vendor
leaves being collected by the purchaser, who will from time
to time render an account and pay over the moiety due to the
vendor.
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[8. All the proceeds and earnings of the said where profits
. . PIT -i of first half

practice on account 01 work done up to and Of period of

including the day of 18 shall belong
to and be paid over to the vendor and all the

expenses incidental to the proper working of the ^ to pur-

said practice to that date shall be borne and paid

by the vendor. The purchaser shall buy and

take over the vendor's surgery stock as from that

date and all the proceeds and earnings of the said

practice on account of work done thereafter shall

belong to the purchaser who shall also thereafter

bear and pay all expenses incidental to the work-

ing of the practice until the termination of the

period of introduction.]

[9. All the proceeds and earnings of the said Where one

practice on account of work done during the

period of introduction shall belong to and [if

collected by the purchaser] be paid over to the

vendor [purchaser] and all expenses incidental to

the proper working of the said practice during
such period shall be borne and paid by him.

The vendor [purchaser] shall during the said

period pay to the purchaser [vendor] a monthly
sum of . The purchaser shall buy and

take over the vendor's surgery stock in use for

the purposes of the practice on the day of

18 .]

10. The vendor shall during the period of

introduction [or down to the day of

next] provide the purchaser with suitable board

and lodging at aforesaid at an inclusive

charge of per week.
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if specified

appointments
not; trans-

ferred within

limited period,

to be paid

acquired by
purchaser
within an
extended

period,
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11. If any one or more of the said appoint-

ments specified in the schedule hereto shall not

^ave ^cen transferred to or obtained by the pur-

chaser previous to the said day of
_

J

13 (the termination of the introduction) then unless
v 1111 CMI -i

the purchaser shall have failed to use his utmost

endeavours to secure the same a sum equal to

times the annual value specified in the said

schedule of any such appointment not transferred

shall be retained [in the said bank in the joint

names of the vendor and the purchaser for the

period of months] [by the purchaser out of

the said sum of the balance of the pur-

chase-money payable by the purchaser on the

said day of 18 or if the sum so to

be retained shall -amount to more than such

amount the excess shall be retained out of the

said sum of payable on the day of

18 ] and the purchase-money shall in

consideration of the purchaser's loss of such

appointment or appointments be reduced accord-

iDgly. PKOVIDED ALWAYS that if any such appoint-
ment or appointments be subsequently obtained

^y tne purchaser before the day of* <f

18 he shall forthwith pay to the vendor anyJ *

moneys retained in respect thereof under this

clause so that the purchase-money shall only be

reduced by a sum equal to times the specified

annual value of such appointments as shall not be

transferred before the date last mentioned.

It is customary to guarantee the transfer of the appoint-
ments

;
that is to say, in the event of any appointment not

being transferred to the purchaser within a certain fixed time
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there is a rebate from the purchase-money proportionate to

the annual value of the appointment lost
;

if for instance one
and a half years' purchase is being paid for the practice,
the amount to be deducted from the premium would be a
sum equal to one and a half years' income from such ap-
pointment.

It may be politic in order to make the transfer of any ap-
pointment more sure that the vendor should defer his resig-
nation until the end of the introduction

;
a margin of from

three to six months should therefore be allowed after the

expiration of the introduction in the manner indicated in the
text.

If an appointment be transferred from the vendor to the

purchaser, but at a reduced or increased rate or remuneration,
the premium is unaffected.

A sale is never made contingent upon the transfer of the

appointments, although a purchaser will occasionally ask
that it should be. At the same time, if any one appointment
forms an exceptionally large part of the income, then it is

reasonable to make an exceptional allowance in the event of
its loss.

12. Unless the purchaser shall have failed to As to pur-

fulfil his part of the stipulations herein contained house,&c,

the vendor shall [subject to the consent of the

landlord which he will endeavour (d) to obtain]

assign and transfer to the purchaser as from the

date of the termination of the period of introduc-

tion and the purchaser shall accept and take over

as from such date the house stables outbuildings

garden and premises known as held by the

vendor [on a yearly tenancy] [for the residue of

a term of years from the day of

18 ] and all rents rates taxes insurances and

other outgoings shall be apportioned as at the

date of such transfer.

(d) In certain instances where the transfer of the house is a very

important factor in the transfer of the practice, as, for example, in

the case of a "
dispensary

"
practice, the word undertakes may be inserted

in place of will endeavour.
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Whore pur-
chase of yen*
dor's house
is stipulated
for.

Speaking generally, a medical man in a town will prefer a
lease

;
in the country, an annual tenancy. But this is not a

matter of much importance ; for, on the one hand, few land-

lords will care to disturb such a good tenant as a doctor, and,
on the other hand, a doctor does not often care to risk a

change of residence.

[13. The vendor shall sell and the purchaser
shall purchase at the date of the termination of

the period of introduction the fee simple in pos-

session of the house stables outbuildings garden
and premises known as aforesaid as the

same are now in the occupation of the vendor

for the sum of . The purchaser shall

accept such title to the property as the vendor

has. Two-thirds of the purchase-money shall be

allowed (if the purchaser so desires) to remain

on mortgage of the property at 4 per cent, per
annum for a period of five years the purchaser

covenanting to keep the premises so mortgaged
in a state of thorough repair and fully insured

against damage by fire.]

If the purchase of a house is contemplated it will be better

if possible to have a formal contract drawn out providing the
conditions of title and other conditions according to which the

purchase is to be made. The better the class of the practice
the easier, as a rule, will it be to find a purchaser for house
and practice together.

Where lease [14. The vendor shall grant and the purchaser

hona?is
0r

'
f

8na^ *ake a lease of the house stables outbuildings
stipulated for.

garden anc[ premises known as aforesaid

now in the occupation of the vendor for the term

of years from the termination of the period
of introduction determinable at the option of the

purchaser at the expiration of the first or
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years of the said term on giving six

calendar months' previous notice in writing to

the vendor at the yearly rent of payable

quarterly. Such lease shall contain covenants on

the part of the purchaser to pay the rent afore-

said and rates taxes and outgoings to paint ex-

ternally once in every three years and to paper

paint and whitewash internally in every seventh

year of the said term to keep the premises during
the term and yield up the same at the expiration

thereof in a good and tenantable state of repair

[damage by fire excepted] and other usual cove-

nants and shall contain a condition of re-entry on

non-payment of the rent whether legally de-

manded or not for twenty-one days after the

same shall have become due or on breach of any
of the tenant's covenants. Such lease shall also

contain an option for the purchaser on giving six

calendar months' notice in writing to the vendor

of his desire so to do to purchase the fee simple
of the same premises for the sum of

If the purchaser shall exercise such option he

shall accept such title to the premises as the

vendor has.]

If time permits, it is preferable to have the lease drafted

and approved before the agreement is signed.

15. The vendor shall sell and the purchaser shall Purchase of

buy and pay for before he is put in possession of

the said house and premises all the fixtures and

fittings belonging to the vendor in and about the

said house stables outbuildings garden and premises
at a price to be agreed upon between the parties
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Vendor to be
restrained

from after-

wards com-

peting with

purchaser.

Books of

or in case of difference to be fixed by a valuation

thereof.

16. If the purchaser shall duly perform and

observe the stipulations of these presents on his

part to be performed and observed the vendor

shall not at any time [during the period of

years from and] after the commencement of the

period of introduction except as herein previously

provided exercise or carry on or be directly or

indirectly interested in exercising or carrying on

upon his own account or in partnership with or as

assistant to any other person the practice profes-

sion or business of physician surgeon accoucheur

or apothecary at any place within miles

of And if the vendor shall so practise or

assist any other person to practise within the

limits aforesaid or in any way violate this provision

he shall pay to the purchaser the sum [of

[or of for every month or part of a month

during which he shall violate this provision] as

ascertained and liquidated damages and not by
way of penalty.

See note on clause 35 partnership agreement (p. 29). As
a further protection to the purchaser the vendor has in

clause 1 undertaken as far as possible to "render the patients"
to the purchaser, so that the vendor would not be at liberty
to attend any of his old patients though they came to ask his

advice while he was residing outside the prescribed area.

17. The vendor shall hand over to the pur-

chaser on the termination of the period of intro-

duction all the books of account relating to the

said practice and such books shall become the

property of the purchaser but he shall permit the
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vendor his solicitors or agents to have access

thereto at all reasonable times and to have the

temporary use thereof at the purchaser's surgery
or at any other place where the vendor may
require the production of the same for the purpose
of getting in the vendor's outstanding accounts.

The books should remain with the purchaser (1) as a

guarantee of bona fides on the part of the vendor
; (2) to enable

the purchaser to see what fees have been charged and how
the practice has been managed ;

and also (3) to prove, if

necessary, the value and history of the practice in the event
of his being obliged to offer the practice for sale again at an

early date.

18. The vendor shall not for the space of Vendor not to

months after the commencement of the period of for a time*
8

introduction commence or threaten to commence

any legal proceedings for the recovery of any
debt owing to him in respect of the said practice

except in cases where he may have good reason

to believe that the debtor is about to become

bankrupt or to remove from the neighbourhood
or the debtor has become bankrupt or removed or

where the debt or part thereof was incurred more

than five years previous to such proceedings being
commenced or threatened or was incurred by a

deceased debtor.

The vendor should not take or threaten legal proceedings
during the introduction or for three or six months thereafter,
lest by so doing he should alienate the patients from the

purchaser.

assurance.

19. Each of the parties hereto will on the request Further

and at the expense of the other execute any deeds

or instruments in writing that may be reasonably

required to carry out the terms of this agreement
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or to render the same more easy of enforce-

ment.

Arbitration. 20. If any dispute difference or question shall

arise between the parties hereto touching the

terms stipulations and conditions contained in

these presents or the construction hereof or any
matter or thing connected with these presents or

any valuation herein provided for or the rights

duties or liabilities of either party in connection

herewith such dispute difference or question shall

be referred to arbitration [of two arbitrators]

under the Arbitration Act, 1889.

If the introduction be not of longer duration than six

months, it is not usual to make special provision for the death
of the vendor occurring before he has completed it, as it would
not be likely to affect materially the success of the purchaser;
if, however, the introduction is to continue a year or longer,
considerable reduction ought to be made in the event of the

death of the vendor during the first six months of the intro-

duction, a less reduction if such death occurs during the second

six months, and so on. The purchaser will be entitled to all

the profits of the practice as from the date of such decease.

If the purchaser die during the introduction his representa-
tives can sell the practice, and the vendor must introduce their

nominee for the unexpired portion of the period of introduc-

tion : thus, let it be noted by the way, the purchaser's repre-
sentatives would be in a better position in the event of his

death before the end of the introduction than they would be
were it to occur just after the introduction had been com-

pleted. Obviously, it would be unreasonable to require the

vendor to buy back the practice, as he may have contracted

to take over another practice upon the supposition that he
would be free by a certain date, i.e., the date of the expiration
of the introduction.

21. The stamp duty payable in respect of the

transfer of the practice and the cost of a duplicate

of these presents shall be borne by the vendor

and purchaser in equal shares.
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IN WITNESS whereof the parties have hereunto

set their hands and seals the day and year first

above written.

SCHEDULE.

Appointments. Annual Value.

FORM OF GUARANTEE BY SURETY.

I of in consideration of the above

named entering into this agreement hereby

guarantee the due payment by the above named
of the sums of money agreed by him to

be paid to the above named under article

of the above-written agreement.

Dated, &c.
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CHAPTER IV.

AGREEMENT BETWEEN PRINCIPAL AND ASSISTANT.

IT is of great importance that a medical man engaging an

assistant, whether qualified or unqualified, should require

him to enter into a formal written agreement, containing,

amongst the other conditions on which the assistant is

engaged, an undertaking on his part that he will not

practise in opposition after the expiration of his engage-
ment. The omission of such a precaution may have very
Berious results, for, though it is a very rare thing for an

assistant to start practice in close proximity to a former

principal, and though the principal may not himself fear

the result of his doing so, yet, in cases where it becomes

necessary, through death, illness or other cause, to transfer

the practice, the purchaser will, if well advised, require to

be satisfied that there is no risk, however remote, of his

meeting with such opposition.

The following is the form of agreement :

MEMORANDUM OF AGREEMENT made
this day of one thousand eight

hundred and BETWEEN herein-

after called the principal of the one part
and hereinafter called the assistant

of the other part.

WHEREAS the principal is now engaged in medical

practice at aforesaid and desirous to secure

the services of a competent medical assistant.

NOW IT IS HEREBY AGREED between the

parties hereto as follows :

1. The assistant contracts and agrees with the
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principal diligently and faithfully to serve him as

his medical assistant according to the laws and

customs of the medical profession at afore-

said for the space of from the date hereof

and thereafter until this contract of service shall

be determined by either of the parties in manner

hereinafter provided.

2. The assistant shall at all times fulfil and

observe all the lawful directions of the principal

without disclosing the same or the secrets of his

employment or profession to any person whatso-

ever.

3. The assistant shall keep true and just

accounts of all business done and moneys paid or

received by him on account of the principal and

shall forthwith pay over to the principal all sums

of money so received by him without any deduc-

tions except such as may be allowed in writing by
the principal.

4. So long as the assistant shall faithfully

perform and fulfil the conditions hereof the prin-

cipal shall pay to the assistant a salary at the rate

of such salary to be paid

The assistant is sometimes remunerated in part by fixed

salary and in part by way of a share of fees for confinements
attended by him, or commission on all work done by him

;
in

the latter case, care should be taken to so state the terms that

everything may be settled up at any given time, to avoid for

instance the assistant retaining a claim upon the practice after

the termination of his engagement. The salary is usually
payable monthly.

5. This contract of service may be terminated

at any time by either party on giving the other

c. E
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notice in writing of his desire to terminate

the same.

The engagement is usually terminable at any time by either

party giving to the other one calendar month's notice. Where,
however, the assistant is required to furnish a house or incur

other similar expense, the notice should be three months. In
cash practices of the "

dispensary
"

class, the salary is often

paid weekly, and the engagement is subject to determination

by one week's notice.

6. Lastly it is specially agreed that for the

considerations aforesaid the assistant shall not at

any time during the continuance of this contract

of service nor within a period of years from

the termination thereof practise or cause or assist

any other person to practise in any department of

medicine surgery obstetrics dentistry or pharmacy
in aforesaid nor within miles

except with the written consent of the principal

his executors administrators or his assigns of his

said practice and if the assistant shall so practise

or cause or assist any other person to practise in

the district aforesaid or in any way violate this

provision he shall forthwith pay to the principal
his executors administrators or assigns the sum
of a month for every month during which

or part of which he shall violate or continue to

violate this provision such sum or sums being

payable as ascertained and liquidated damages
and not by way of penalty. And nothing in this

clause contained nor any action or proceedings
hereunder nor the receipt or recovery by the

principal of any sum or sums hereunder shall in

any way prejudice the right of the principal to

restrain the assistant from practising or causing
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or assisting any other person to practise in the

district aforesaid in breach of the agreement on

the part of the said assistant in that behalf.

With, regard to the radius within which, and the length of

time during which the assistant shall be debarred from prac-

tising in opposition to the principal they vary according to the
class and situation of the practice (vide note, p. 35), but the
time limit is from five to ten years, very much less than in

the case of the sale of a practice.

As WITNESS the hands of the parties the day and

year first above written.

Witness to the signature )

of the above-named. )

A locum tenens should not be required to sign such an Locum

agreement unless he is placed in charge of a "death vacancy," tenens.

or a practice which is about to be offered for sale, or unless
the engagement is to last for over a month

;
and when he is

called upon to sign such an agreement, the terms as regards
not practising should be less stringent than in the case of an
assistant.



CHAPTER V.

ASS1STANTSHIP WITH A VIEW TO PARTNERSHIP.

AT first sight such an arrangement would appear highly

desirable, and nothing is more common than for diffident

purchasers and hesitating vendors to suggest it, but un-

fortunately experience shows it to be far from satisfactory,

since only in a very few instances, about one in twelve;

does a partnership result.

It is not easy to state in a few words why this should

be so, because the causes are so numerous. It might be

otherwise, were the principal to have determined finally

that he wants a partner, and that the assistant is such a

man as he requires; were the assistant to make up his

mind that the partnership is suitable as regards locality,

income and so forth, and that he can command the neces-

sary capital ;
and lastly, were the terms of the partnership

articles to be provisionally approved before the assistant-

ship is entered upon. But this is rarely done
;
indeed it

is not the least attractive feature of the arrangement to

those who propose it that the consideration of all these

tiresome details may be shelved indefinitely. But even

supposing all possible precautions have been taken upon
both sides, unforeseen circumstances are likely to arise to

make either one party or the other change his mind.

Experience shows that in the great majority of these

abortive assistantships with view to partnership the cause

of failure is not any revelation as regards the value or

character of the practice or any disclosed shortcomings
of the proposed partner, but rather some question about

which the dissentient party could equally well have made

up his mind in the first place.



ASSISTANTSHIP WITH A VIEW TO PARTNERSHIP. 53

It cannot therefore be too strongly urged that where a

medical man has decided to take a partner the least prac-

tical way in which to set about it is to offer a preliminary

assistantship. Even if the delay resulting is a matter of

no importance, it will be found in most cases that the

value of the partnership is more or less adversely affected.

Of course the risk to the purchaser, namely loss of time,

is not so serious a matter
; though to be refused a partner-

ship, after finding everything satisfactory, is sufficiently

aggravating.



PART II.

Notes on the Law.

CHAPTER VI.

THE PARTNERSHIP ACT, 1890.

MEDICAL practitioners enter into partnership as frequently

as any class, and the risks of partnership are in their case

less on the whole than the risks of partnership between

traders and professional men generally. Medical partners

have comparatively little joint stock
;
what is usually the

principal partnership asset, the professional connexion or

goodwill of the practice, cannot be secretly made away
with ; they do not in general require expensive offices for

carrying on the partnership, nor have they an army of

clerks and agents in their employ ;
the drugs and other

stock in trade are not of a nature to invite rash and

hazardous speculation, and keeping and accounting for the

money of others forms no part of their professional work.

The contracts a medical man enters into so as to bind his

partner are not often of great pecuniary importance, and

actions for negligence against practitioners are rare.

What produces profits is not the share of the practitioner

in the partnership assets, but mainly his personal skill and

attainments.

If the risks were greater it would, in general, be easy to

frame agreements for profit sharing, or the pooling of

returns, which would avoid the obligations of partnership
between the partner to them.

The Partnership Act, 1890 (53 & 54 Viet. o. 39), is the
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outcome of several attempts to codify the law of partner-

ship. Stirling, J., said in Belfield v. Bourne, [1894] 1 Oh.

521, that he regarded the recent Act as being mainly,

though not entirely, a codification of the law of partner-

ship. It does not form a complete code, but, as Lord

Justice Lindley, the author of the great treatise on the

law of partnership, says, (Law of Partnership, 6th ed. p. 2)

it
" has the merit of reducing a mass of law, hitherto

undigested except by private authors, into a series of

propositions authoritatively expressed and as carefully

considered as any Act of Parliament is likely to be."

The Act is divided into five parts arranged as follows :

I. Nature of Partnership (sects. 1 4) :

II. Relations of partners to persons dealing with them

(sects. 518) :

III. Relations of partners to one another (sects. 19 31) :

IV. Dissolution of partnership, and its consequences

(sections 3244) :

V. Supplemental (sects. 45 50).

Some of the sections have little or almost nothing to do

with ordinary medical partnerships, but it has been thought
well to print the Act in extenso with short notes to such of

the sections as are important for the consideration of usual

agreements between medical practitioners.

PAET I. Nature of Partnership.

This sub-division is in the main declaratory of the law on
the subject as it existed at the time of the passing of the Act.

1. (1.) Partnership is the relation which sub- Definition of

iii -i.. partnership.
sists between persons carrying on a business in

common with a view of profit.

The expression business is defined, (sect. 45) as including
every trade, occupation, or profession.
From the above definition of partnership it is clear that it

is not essential to a partnership that there should be any joint
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25 & 26 Viet,

o. 89.

Rules for

determining
existence of

partnership.

capital or stock, and in partnerships between medical men, in

cases where the goodwill is not made a partnership asset and
each partner defrays his own expenses, there is frequently no

partnership property.

(2.) But the relation between members of any

company or association which is

(a.) Registered as a company under the Com-

panies Act, 1862, or any other Act of Parlia-

ment for the time being in force and relating

to the registration of joint stock companies ;

or

(b.) Formed or incorporated by or in pursuance
of any other Act of Parliament or letters

patent, or Royal Charter
;
or

(c.) A company engaged in working mines

within and subject to the jurisdiction of the

Stannaries :

is not a partnership within the meaning of this

Act.

2. In determining whether a partnership does

or does not exist, regard shall be had to the

following rules :

(1.) Joint tenancy, tenancy in common, joint

property, common property, or part owner-

ship does not of itself create a partnership as

to anything so held or owned, whether the

tenants or owners do or do not share any
profits made by the use thereof.

(2.) The sharing of gross returns does not of

itself create a partnership, whether the per-
sons sharing such returns have or have not

a joint or common right or interest in any
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property from which or from the use of

which the returns are derived.

Where it is desired to avoid the obligations of partnership,
there will usually be little difficulty in framing an agreement
between practitioners under sub -sect. 2 which will not con-

stitute a partnership.

(3.) The receipt by a person of a share of the

profits of a business is primd facie evidence

that he is a partner in the business, but the

receipt of such a share, or of a payment con-

tingent on or varying with the profits of a

business, does not of itself make him a

partner in the business
;
and in particular

(a.) The receipt by a person of a debt or

other liquidated amount by instalments

or otherwise out of the accruing profits

of a business does not of itself make him

a partner in the business or liable as

such :

(#.) A contract for the remuneration of a

servant or agent of a person engaged
in a business by a share of the profits

of the business does not of itself make
the servant or agent a partner in the

business or liable as such :

(c.)
A person being the widow or child of

a deceased partner, and receiving by
way of annuity a portion of the profits

made in the business in which the

deceased person was a partner, is not

by reason only of such receipt a partner
in the business or liable as such :
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(d.) The advance of money by way of loan

to a person engaged or about to engage
in any business on a contract with that

person that the lender shall receive a

rate of interest varying with the profits,

or shall receive a share of the profits

arising from carrying on the business,

does not of itself make the lender a

partner with the person or persons

carrying on the business or liable as

such. Provided that the contract is in

writing, and signed by or on behalf of

all the parties thereto :

(e.)
A person receiving by way of annuity

or otherwise a portion of the profits of

a business in consideration of the sale

by him of the goodwill of the business

is not by reason only of such receipt a

partner in the business or liable as such.

Sub-sects. (3) (b) (c) (d) and (e) are re-enactments with

certain alterations of sects. 2, 3, 1, and 4 respectively of

Bovill's Act (28 & 29 Viet. c. 86), the whole of which is

repealed by sect. 48 of this Act.

An assistant remunerated by a share of the profits of a

practice as mentioned in sub-sect. (3) (b) will have a right to

overhaul his employer's accounts and books (Rishton v.

Grissell, 5 Eq. 326) ;
and a widow or a child of a deceased

partner receiving an annuity as mentioned in sub-sect. (3) (c)

will have a similar right.
It would appear that a loan to a trader under a written

agreement, at a fixedmaximum rate of interest to be diminished

if the profits were insufficient to pay such rate, comes within

sub-sect. (3) (d) (Re Vince, [1892] 1 Q. B. 587). The decision

on this case was afterwards reversed [18921 2 Q. B. 478, on the

ground that the agreement there was so obscure that it must
be treated as void.

As to cases under sub-sect, (e) ;
where purchase-money is

to be ascertained by reference to profits, there is an implied
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contract that the business shall be carried on, or if sold that it

shall be sold on such terms as to keep alive the rights of the

person entitled to such purchase-money. ( Telegraph Despatch
*

Intelligence Co. v. McLean, 8 Ch. 658.)
It seems that a purchaser of a practice with notice of an

annuity charged thereon or on the profits, would take subject
to such annuity. (See Werderman v. Societe Generale d'JSlec-

tricite, 19 C. D. 246, 257.)
The question, whether there is a partnership or not, must be

decided by the intention of the parties, to be ascertained by
looking at all the stipulations of contract taken as a whole
and by the conduct of the parties. What the Court has to

get at is the real agreement between the parties. (Badeley
v. Consolidated Bank, 34 C. D. 536

;
38 C. D. 238

;
Walker v.

Hirsch, 27 0. D. 460.) A declaration in an agreement
negativing partnership will not prevent the relation between
the parties being in fact partnership, if the result of the

agreement, fairly construed as a whole, is to give the right
and impose the obligations of a partner. (Exparte Delhasse, 7

C. D. 511.)
Persons who share both profits and losses are always in a

sense partners, but any partner may by agreement be excluded
from having any voice in the control of the firm's business, or

from having any interest in the stock-in-trade, goodwill, or

other partnership property. (See Paivsey v. Armstrong, 18

C. D. 698
;
and the comments on that case in Walker v.

HiYsch j

In the case of Walker v. Hirsch (1884), 27 0. D. 460, the

plaintiff, who had been a clerk in the employ of the firm of

H. & Co., the members of which were the defendants, entered

into an agreement with them that for the part taken by the

plaintiff in the business he was to receive a fixed salary, and
in addition one-eighth of the profits of their business, and to

bear one-eighth of the losses thereof as shown by the books
when balanced, and the plaintiff agreed to leave with the

business the sum of 1,500?. at interest: the agreement was to

be deterrninable by four months' notice on either side. The
defendants dismissed the plaintiff, who thereupon brought an
action asking for the winding up of the partnership entered

into by the agreement, an injunction restraining the defen-

dants from excluding him from the partnership, and for a
receiver of the partnership property, including the goodwill.
The 1,500. was secured by being paid into Court. The
Court of Appeal held that on the true construction of the

agreement, the plaintiff was in the position of a servant, and
that though in a sense a kind of partnership was created, there

was no such partnership between the plaintiff and the defen-

dants as to entitle the plaintiff to an injunction or a receiver
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Postponement
of rights of

person lend-

ing or selling
in considera-

tion of share
of profits in

case of insol-

vency.

Meaning of

firm.

of the partnership property. Lindley, L.J., says, at the close

of his judgment, p. 473,
" Persons who share the profits and

losses are in my opinion properly called partners ;
but that is

a mere question of words, their precise rights in any particular
case must depend upon the agreement into which they have
entered."

3. In the event of any person to whom money
has been advanced by way of loan upon such a

contract as is mentioned in the last foregoing

section, or of any buyer of a goodwill in con-

sideration of a share of the profits of the

business, being adjudged a bankrupt, entering
into an arrangement to pay his creditors less

than twenty shillings in the pound, or dying
in insolvent circumstances, the lender of the loan

shall not be entitled to recover anything in

respect of his loan, and the seller of the goodwill
shall not be entitled to recover anything in respect

of the share of profits contracted for, until the

claims of the other creditors of the borrower or

buyer for valuable consideration in money or

money's worth have been satisfied.

Under the very similar provision in BovilTs Act (sect. 5)
the creditor was held not to be precluded from enforcing any
security he might have received from a trader to whom he
had made an advance in consideration of receiving a share of

profits, although the other creditors of the trader had not
been satisfied. (Ex parte Sheil, 4 C. D. 789

; Eadeley v. Con-

solidated Bank, 34 C. D. 536
;
38 C. D. 238.)

4. (1.) Persons who have entered into part-

nership with one another are for the purposes of

this Act called collectively a firm,and the name
under which their business is carried on is called

the firm-name.

(2.) In Scotland a firm is a legal person distinct
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from the partners of whom it is composed, but an

individual partner may be charged on a decree or

diligence directed against the firm, and on pay-
ment of the debts is entitled to relief pro raid

from the firm and its other members.

PAKT II. Relations of Partners to Persons dealing

with them.

5. Every partner is an agent of the firm and Power of

his other partners for the purpose of the business Kithe firm,

of the partnership ;
and the acts of every partner

who does any act for carrying on in the usual

way business of the kind carried on by the firm

of which he is a member bind the firm and his

partners, unless the partner so acting has in fact

no authority to act for the firm in the particular

matter, and the person with whom he is dealing
either knows that he has no authority, or does

not know or believe him to be a partner.

6. An act or instrument relating to the busi- Partners

ness of the firm and done or executed in the oTtehaK*
8

firm-name, or in any other manner showing an firm '

intention to bind the firm, by any person thereto

authorised, whether a partner or not, is binding
on the firm and all the partners.

Provided that this section shall not affect any

general rule of law relating to the execution of

deeds or negotiable instruments.

7. Where one partner pledges the credit of Partner using

the firm for a purpose apparently not connected for private

with the firm's ordinary course of business, the purpos '
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Effect of
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firm will not

be bound by
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partner.

Liability of

partners.
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PARTNERSHIP ACT, 1890.

firm is not bound, unless he is in fact specially

authorised by the other partners; but this sec-

tion does not affect any personal liability incurred

by an individual partner.

8. If it has been agreed between the partners

that any restriction shall be placed on the power
of any one or more of them to bind the firm, no

act done in contravention of the agreement is

binding on the firm with respect to persons having
notice of the agreement.

9. Every partner in a firm is liable jointly

with the other partners, and in Scotland severally

also, for all debts and obligations of the firm

incurred while he is a partner ;
and after his

death his estate is also severally liable in a due

course of administration for such debts and obli-

gations, so far as they remain unsatisfied, but

subject in England or Ireland to the prior pay-
ment of his separate debts.

10. Where, by any wrongful act or omission

of any partner acting in the ordinary course of

the business of the firm, or with the authority
of his co-partners, loss or injury is caused to

any person not being a partner in the firm, or

any penalty is incurred, the firm is liable there-

for to the same extent as the partner so acting or

omitting to act.

The business of a firm of medical practitioners is of a
nature much more definite than is the business of most

partnerships, and the purposes for which a medical partner
can pledge the credit of the firm in the ordinary course of

business are comparatively few, so that the question whether
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such a partner is acting in the business of the firm or not
cannot often be raised.

It is, of course, no part of the business of such a firm to

receive the money or property of a third person.

Every partner being an agent of the firm, and his other

partners, for the purpose of the business of the partnership
(sect. 5), and the firm and every partner being liable for any
wrongful act or omission of any partner acting in the ordinary
course of the business of the firm to the same extent as the

partner so acting or omitting to act, it follows that each

partner in a medical practice will be answerable for his

partner's negligent conduct in the ordinary course of the firm's

business
; as, for instance, in carelessly dispensing drugs or

carelessly conducting surgical operations. If one of two

partners is liable for personal negligence, the other is also

civilly liable. (Moreton v. Hardern, 4 B. & C. 223
;
Mellors

V. Shaiv, 1 B. & Sm. 437.)
In the case of Hancke v. Hooper (7 C. & P. 81), a surgeon

was sued for the negligence of his apprentice in improperly
bleeding the plaintiff.

It appeared that the plaintiff went into the surgeon's shop
where there were two apprentices, and without inquiring for

the defendant, the surgeon, asked to be bled. One of the

apprentices accordingly bled the plaintiff, who alleged that

the operation was unskilfully performed, and that he had in

consequence sustained injury.
It was contended for the plaintiff that a surgeon was not

only bound to bring to his profession a competent degree of

personal skill, but also bound to avoid introducing into his

business young persons not of competent skill.

Tindal, C. J., in summing up, told the jury that the de-

fendant, the surgeon, was responsible for the act of his

apprentice, and that the question for them was whether they
thought the injury sustained by the plaintiff was attributable

to a want of proper skill on the part of the defendant's young
man, or to some accident, and if the former they should give
the plaintiff reasonable damages.

This was, of course, not actually a case of partnership, but
the same reasoning would apply to the case of partners in

practice, as they hold each other out as competent practitioners.
Primd facie damages given against one partner for a partner-

ship act are to be paid like any other partnership debt, but
with this exception, that if the damage were occasioned by the

personal misconduct or culpable negligence of one partner he
alone must bear the consequences and must indemnify the

partnership. (See Bury v. Allen, 1 Coll. 604; Thomas v.

Atherton, 10 C. D. 186, 199.)
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money or

received for

or in custody
of the firm.

Liability for

wrongs joint
and several.

H. In the following cases
; namely

(a.) Where one partner acting within the scope
of his apparent authority receives the money
or property of a third person and misapplies

it; and

(b.) Where a firm in the course of its business

receives money or property of a third person,

and the money or property so received is

misapplied by one or more of the partners
while it is in the custody of the firm

;

the firm is liable to make good the loss.

12. Every partner is liable jointly with his

co-partners and also severally for everything for

which the firm while he is a partner therein

becomes liable under either of the two last

preceding sections.

13. If a partner, being a trustee, improperly

employs trust-property in the business or on the

account of the partnership, no other partner is

liable for the trust-property to the persons bene-

ficially interested therein :

Provided as follows :

(1.) This section shall not affect any liability

incurred by any partner by reason of his

having notice of a breach of trust
;
and

(2.) Nothing in this section shall prevent trust

money from being followed and recovered

from the firm if still in its possession or

under its control.

Persons liable 14. (1.) Every one who by words spoken or

out."
g

written or by conduct represents himself, or who

Improper
employment,
of trust-pro-

perty for

partnership
purposes.
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knowingly suffers himself to be represented, as a

partner in a particular firm, is liable as a partner
to any one who has on the faith of any such

representation given credit to the firm, whether

the representation has or has not been made or

communicated to the person so giving credit by
or with the knowledge of the apparent partner

making the representation or suffering it to be

made.

(2.) Provided that where after a partner's death

the partnership business is continued in the old

firm-name, the continued use of that name or of

the deceased partner's name as part thereof shall

not of itself make his executors' or administrators'

estate or effects liable for any partnership debts

contracted after his death.

15. An admission or representation made by Admissions

any partner concerning the partnership affairs, se^tatEof

and in the ordinary course of its business, is
partE

evidence against the firm.

16. Notice to any partner who habitually acts Notice to

in the partnership business of any matter relating partners to be

to partnership affairs operates as notice to the fi^
6

firm, except in the case of a fraud on the firm

committed by or with the consent of that partner.

17. (1.) A person who is admitted as a partner Liabilities of

into an existing firm does not thereby become an
C

a outgoi

liable to the creditors of the firm for anything
done before he became a partner.

(2.) A partner who retires from a firm does

not thereby cease to be liable for partnership
c. F
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Revocation
of continuing
guaranty by
change in

firm.

Variation by
consent of

terms of

partnership.

debts or obligations incurred before his retire-

ment.

(3.) A retiring partner may be discharged from

any existing liabilities by an agreement to that

effect between himself and the members of the

firm as newly constituted and the creditors, and

this agreement may be either express or inferred

as a fact from the course of dealing between the

creditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obli-

gation given either to a firm or to a third person
in respect of the transactions of a firm is, in the

absence of agreement to the contrary, revoked as

to future transactions by any change in the con-

stitution of the firm to which, or of the firm in

respect of the transactions of which, the guaranty
or obligation was given.

PART III. Relations of Partners to one another.

19. The mutual rights and duties of partners,

whether ascertained by agreement or defined by
this Act, may be varied by the consent of all the

partners, and such consent may be either express

or inferred from a course of dealing.

Questions as to inferring from a course of dealing the con-

sent of the partners to a variation of the articles have some-
times come before the Courts

; particularly where accounts

have not been taken regularly in accordance with the articles,

and a partner has died. It is often stipulated that yearly or

half-yearly accounts shall be taken and signed, and that in

case of the death of a partner his representatives shall be paid
the value of his share as it appears in the last account, with

fixed interest on such value in lieu of subsequent profits.
"Where these accounts have not been taken in accordance with

the articles, the Court strives to apply the rule as to variation
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by the conduct of the partners so as to do no injustice to the

representatives of the outgoing partner.
In Simmons v. Leonard (3 Hare, 581), an annual account

was to be taken, and any deceased partner's share was to be
ascertained by the last annual rest

;
but the partners had

altogether omitted to settle any account, and when on the
death of a partner it became necessary to take an account of

some sort, a general account was ordered to be taken down to

the death of the deceased partner.
In Pettyt v. Janeson (6 Madd. 146), the articles provided

that the accounts should be taken every 26th of March, and
that the value of the share of a partner who died should be

regulated by the last yearly settlement. At first the accounts

were regularly settled at the proper date, but afterwards the
settlement of the accounts became irregular. A partner died
in February, 1813, and the last account prior to his death had
been settled on the 5th of November, 1811. It was held by
the Court that as this was considered by both parties a bind-

ing settlement, they ought to come to the next annual
settlement on the 5th of November, 1812, and, treating that

which ought to have been done as if it had been done, the
Court declared the deceased partner's estate entitled to a
share of profits up to that date, being the day which ought to

have been the last annual settlement before his death.

In Lawes v. Lawes (9 C. D. 98), articles of partnership pro-
vided that the settlement of the accounts should be made half-

yearly, at Lady Day and Michaelmas, and that in case of the
retirement or death of a partner his share should be taken at

the amount which, according to the then last taken half-yearly
rest, should appear to have represented his share, with interest

in lieu of profits. The partners afterwards agreed for con-

venience that the rests or settlements should be made once a

year only, at Michaelmas. A partner died in May, 1876, and
it was contended by the surviving partners that his estate was
entitled to interest only, and not to a share of profits from
the preceding Michaelmas. The Court held that the varia-

tion of the articles did not show any intention that the finan-

cial arrangements of the partners should be altered, or that

the money interests were only to be ascertained once a year,
and declared that the accounts must be taken under the
articles up to the 2oth of March last preceding the death of

the deceased partner.
With regard to valuations also, the uniform practice of the

partners may supersede the exact terms of the articles. In

Coventry v. Barclay (33 Beav. 1
;

11 W. E. 892; and on

appeal 3 De G. J. & Sm. 320
;

12 W. E. 500) partnership
articles provided that an annual account and valuation should
be made and fully finished between the partners, and should

F2
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when finished and signed by all the partners be binding on
them. One partner died two months after the taking of the

annual account, not having been present at the valuation, and
without having signed or expressly approved it, but there

was nothing to show that he would not in all probability have

accepted the account. His executors alleged that the last

valuation was an arbitrary one, and had not been adopted by
their testator, and they claimed that a new valuation ought
to be made. It appeared that the accounts had been always
made up on the same footing. Lord Westbury, L.C., in

giving j udgment said that he considered that the mode which
had been uniformly followed was not inconsistent with the

meaning of the words in the articles
;
and further that if it

were not the proper meaning, yet as it was the mode and

practice of making valuations which had always been followed

without deviation or objection, it was a practical construction

of the clause in the articles, which was valid and binding on
all the partners, and must be accepted as the rule of this

partnership. For if the usages, which on this subject had
been uniform and without variation, were not strictly in

accordance with the written articles, it became evidence of a
new agreement by the partners, and was as binding as if it had

originally been clearly prescribed by the articles. But then

a question arose, whether that usage or practice had been
followed with respect to the last valuation, which had not

been signed by the testator. But in his opinion it was not

necessary that every partner should be present and. actually

participant in the work of making the valuation. He was of

opinion that a valuation made in accordance with the custom,

by the partners present in the partnership premises at the

prescribed time would be a good and binding valuation for

all purposes of the articles, if it was afterwards accepted or

assented to by the absent partner or partners. To make a

binding account or valuation it was not necessary that the
book containing it should have been actually signed by every
partner. The account was conclusive and binding from the
time when it was finally settled and agreed to, or in the

language of the articles "fully finished" between the partners.
When that had been done the account ought to be signed,
and the signature of any partner who had not signed might
be required by the other partners. It was the rule of the
Court to consider that as done which ought to have been done,
and if it was found that the account, at the making of which
the deceased partner was not present, was afterwards accepted
and agreed to by him, then the account must be held to have
been in equity signed by him. His lordship then decided
that the account and valuation were in conformity with the

partnership articles and the agreement between the partners,
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and that the account, rest, and valuation were as binding on
the deceased partner as if they had been duly signed by him.
That conclusion was derived from the partnership articles, the
uniform understanding and practice of the partnership, and
the good faith and honour of the dealing between the partners.
In Ex parte Barber (5 Ch. 687), partnership articles pro-

vided that annual balance sheets should be made out, and
also an account and balance sheet should be made out on the
31st of December next after the death of a partner, and that
his executors should be paid his share by instalments on the

footing of such balance sheet. The uniform practice of the
firm in making out their balance sheets was to treat the loss

occasioned by any asset turning out bad as attributable to

the year in which it was discovered to be bad. In 1864 a

partner died
; and, after the next balance sheet had been

made out, various assets which had been treated as good were
ascertained to be irrecoverable owing to the failure of debtors
of the firm after the 31st of December, 1864, and other depre-
ciations. It was held that the executors were entitled to

receive the value of the deceased partner's share as appearing
by the balance sheet, without any deduction for the losses

subsequently ascertained.

In Hunter v. Dowling ([1893] 1 Ch. 391
;
and on appeal,

3 Ch. 212), partnership articles provided for annual accounts
and balance sheets to be taken on the 31st of March in each

year, or as near thereto as conveniently might be, and to be

signed by the partners ;
and also provided that the share of

a partner dying should be taken by the surviving partners at

the amount appearing to his credit in the last annual balance
sheet which should have been signed previously to his death.

A partner died on the 10th of April, 1891, at which time no
account had been taken for the year ending on the 31st

of March, 1891. The balance sheets had usually been signed
about the beginning of May. It was held by Eomer, J., and

by the Court of Appeal, that the amount of the deceased

partner's share must be determined according to an account
to be taken for the year ending on the 31st of March, 1891,
and not according to the balance sheet for the year before,
which was the last annual balance sheet actually signed by
the partners.

In this case part of the assets of the firm consisted of lease-

hold premises, including premises at St. George's-in-the-East,
demised to the firm in 1889. These particular leaseholds had
not been valued in the accounts of March, 1890, but after-

wards, in the same year, notice to treat in respect of them
was given by a railway company, and they were, after the

deceased partner's death, sold to the railway company for a

large sum. Eomer, J., said: "It is clear that on the 31st



70 PARTNERSHIP ACT, 1890.

of March, 1891, the leaseholds in question were, at any rate, to

some extent valuable, and they ought therefore to be valued

as an asset, and not the less, because in the accounts of the

31st of March, 1890, when the leaseholds were not, or at any
rate were not considered, valuable, they were not valued.

There is no practice of the partnership that leaseholds should

not be valued ;
on the contrary, some leaseholds of the firm

were valued in the other accounts. This particular lease was

only granted on the 24th of June, 1889, and the fact that it

was not valued on one occasion cannot establish a principle
that under no circumstances was it to be valued, if it became
valuable. I shall make a further declaration, that in taking
the accounts the leaseholds in question ought to be valued as

of their value on the 31st of March, 1891."

This section makes no change in the law, and the question

may still arise as to what course of dealing will raise the

inference that a variation of the articles has been consented

to. Such a question arises where the observance of certain

provisions in the articles may have been relaxed, and a

partner afterwards calls for strict compliance with the articles.

It was said by the Master of the Rolls in Coventry v. Barclay,
that where articles of partnership are clear and distinct, the

partners are bound by them
;
when they are ambiguous or

silent, the course of dealing between the partners regulates
the mode by which the Court must deal with them

;
and in

some cases the Court has gone so far as to allow the constant

usage of partners to supersede the articles themselves
;
and

the Lord Chancellor in the same case held that a usage con-

tinued for thirty years inconsistent with the articles would be
sufficient to establish a variation. In the case of Jackson v.

Sedfftcick (1 Sw. 460), the Lord Chancellor said that articles

containing special clauses for taking the accounts, which the

parties had never acted upon, ought to be read in equity as if

those articles were expunged.
In Const v. Harris (T. & R. 496), in which case certain

partnership questions arose between the proprietors of the

Covent Garden Opera House, Lord Eldon, L.C., said

(p. 523) :

" In ordinary partnerships nothing is more clear than this,
that although partners enter into a written agreement, stating
the terms upon which the joint concern is to be carried on,

yet, if there be a long course of dealing, or a course of dealing
not long but still so long as to demonstrate, that they have all

agreed to change the terms of the original written agreement,
they may be held to have changed those terms by conduct.

For instance, if in a common partnership the parties agree
that no one of them shall draw or accept a bill of exchange in

his own name, without the concurrence of all the others, yet,
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if they afterwards slide into a habit of permitting one of them
to draw or accept bills, without the concurrence of the others,
this Court will hold that they have varied the terms of the

original agreement in that respect ;
so in this case, if it can

be shown that in the administration of this property (the

Opera House) the proprietors after 1812 pursued a different

course from that provided for by the deed of March, 1812,

they must be taken to have altered the agreement, and to

have substituted the terms to which, in their conduct, they
have adhered instead of the terms contained in the original

agreement ; and, with respect to the plaintiff, there can be no
doubt that if, after the deed of 1812 was executed, his testa-

trix gave into a course of administration of the property,
different from the course provided for by the deed, if her acts

or the acts of others with her consent, afforded such evidence
of departure from the terms of the written agreement as to

amount to the substitution of a new agreement, though evi-

denced only by parol, instead of the written agreement, he

claiming under her must be bound by her acts, and cannot be
at liberty to revert back from those acts, establishing a new
agreement, to call into operation again the old agreement, and
to insist that the non-execution of the old agreement is, in

such circumstances, a breach of trust."

In the same case it was contended that a practice, not pro-
vided for in the articles, but which had been long observed,
of rendering accounts daily might be insisted on by one of the

parties. Lord Eldon said (p. 518) that with respect to sending
the daily accounts, he did not find it stipulated for in any of

the instruments
;
that it was a practice which seemed to have

prevailed for a great length of time
;
but that it was not pro-

vided for by covenant
;
that where there were no stipulations,

no covenants, with respect to a particular practice, it followed
of necessity that the majority of partners must decide whether
that practice should be continued or discontinued

;
and that

if the minority had a proper opportunity given them of

considering the matter, their negative would be of no avail.

With regard to an introduced partner taking the articles

with any variations at the time of his entering the firm, Lord
Eldon said, Const v. Harris (at p. 521), that a party taking the
interest of a partner in a concern, could not be let loose from
the obligations that partner was under to the concern

;
and

that, if he chose to ask no questions, he must take at his own
risk with respect to those obligations.
From those cases it appears that provisions in articles of

partnership may either be abandoned in toto, or may be waived

pro hac vice only ;
also that a course of dealing inconsistent

with the written agreement need not necessarily have been of

long continuance to demonstrate an agreement by the partners
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to supersede
the articles

;
but that if there has been only an

occasional waiver or a waiver of short continuance only, such

as the omission to value leaseholds in the case of Hunter v.

Dowling, the Court will not infer that it was intended to

abandon the written provisions. If a course of dealing in

matters not provided for by the articles has obtained between
the partners, so as, in effect, to introduce provisions of greater
strictness than those contained in the articles, it appears that

one partner cannot as a right insist upon the continuance of

such added terms, but it is a question for the firm to determine

whether the stricter method shall be continued or discontinued.

Partnership 20. (1.) All property and rights and interests

in property originally brought into the partner-

ship stock or acquired, whether by purchase or

otherwise, on account of the firm, or for the

purposes and in the course of the partnership

business, are called in this Act partnership pro-

perty, and must be held and applied by the

partners exclusively for the purposes of the part-

nership and in accordance with the partnership

agreement.

(2.) Provided that the legal estate or interest

in any land, or in Scotland the title to and

interest in any heritable estate, which belongs
to the partnership, shall devolve according to the

nature and tenure thereof, and the general rules

of law thereto applicable, but in trust, so far

as necessary, for the persons beneficially interested

in the land under this section.

(3.) Where co-owners of an estate or interest

in any land, or in Scotland of any heritable estate,

not being itself partnership property, are partners
as to profits made by the use of that land or

estate, and purchase other land or estate out of

the profits to be used in like manner, the land
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or estate so purchased belongs to them, in the

absence of an agreement to the contrary, not as

partners, but as co-owners for the same respective

estates and interests as are held by them in the

land or estate first mentioned at the date of the

purchase.

As to the goodwill of a medical partnership, which is

usually the most important, if not the only partnership

property, and as to offices and appointments held by partners,
see note to sect. 39 of the Act, post, p. 94.

21. Unless the contrary intention appears, pro- Property

perty bought with money belonging to the firm partnership

is deemed to have been bought on account of the
money-

firm.

22. Where land or any heritable interest Conversion

therein has become partnership property, it shall, State dKa
unless the contrary intention appears, be treated

partnership

as between the partners (including the representa-
Pr Pert7-

tives of a deceased partner), and also as between

the heirs of a deceased partner and his executors

or administrators, as personal or moveable and

not real or heritable estate.

23. (1.) After the commencement of this Act Procedure

a writ of execution shall not issue against any
p!

partnership property except on a judgment against
firm separaterm -

judgment

(2.) The High Court, or a judge thereof, or debt -

the Chancery Court of the county palatine of

Lancaster, or a county court, may, on the appli-

cation by summons of any judgment creditor of a

partner, make an order charging that partner's

interest in the partnership property and profits
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with payment of the amount of the judgment
debt and interest thereon, and may by the same

or a subsequent order appoint a receiver of that

partner's share of profits (whether already declared

or accruing), and of any other money which may
be coming to him in respect of the partnership,

and direct all accounts and inquiries, and give

all other orders and directions which might have

been directed or given if the charge had been

made in favour of the judgment creditor by the

partner, or which the circumstances of the case

may require.

(3.) The other partner or partners shall be at

liberty at any time to redeem the interest charged,

or in case of a sale being directed, to purchase
the same.

(4.) This section shall apply in the case of a

cost-book company as if the company were a

partnership within the meaning of this Act.

(5.) This section shall not apply to Scotland.

This section made a change in the law, which, before the

passing of the Act, was in a most unsatisfactory state, with

regard to execution against partnership property for the

separate debt of a partner.
Where a partner suffers his share of the partnership

property to be charged under this Act for his separate debt,
the partnership may be dissolved at the option of the other

partners or partner (sect. 33).

Rules as to 24. The interests of partners in the partner-

dliti^of
1111

ship property and their rights and duties in

]ectto7pS!iai
relation to the partnership shall be determined,

agreement,
subject to any agreement express or implied
between the partners, by the following rules :

(1.) All the partners are entitled to share equally
in the capital and profits of the business, and
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must contribute equally towards the losses

whether of capital or otherwise sustained by
the firm.

(2.) The firm must indemnify every partner
in respect of payments made and personal
liabilities incurred by him

(a.) In the ordinary and proper conduct of

the business of the firm
; or,

(#.) In or about anything necessarily done

for the preservation of the business or

property of the firm.

(3.) A partner making, for the purpose of the

partnership, any actual payment or advance

beyond the amount of capital which he has

agreed to subscribe, is entitled to interest at

the rate of five per cent, per annum from the

date of the payment or advance.

(4.) A partner is not entitled, before the ascer-

tainment of profits, to interest on the capital

subscribed by him.

(5.) Every partner may take part in the man-

agement of the partnership business.

(6.) No partner shall be entitled to remuneration

for acting in the partnership business.

(7.) No person may be introduced as a partner
without the consent of all existing partners.

(8.) Any difference arising as to ordinary
matters connected with the partnership busi-

ness may be decided by a majority of the

partners, but no change may be made in the

nature of the partnership business without

the consent of all existing partners.
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(9.) The partnership books are to be kept at

the place of business of the partnership (or

the principal place, if there is more than

one), and every partner may, when he thinks

fit, have access to and inspect and copy any
of them.

It is not uncommon to stipulate in partnership articles

between medical practitioners that in certain events a partner,
or the representatives of a partner, shall be at liberty to sell

his share in the partnership to a properly qualified practitioner,
who shall be admitted to partnership by the remaining partner,
with rights and subject to obligations similar to those of the

outgoing partner. The consent to the introduction of a new

partner may be thus given prospectively, and if such an

agreement is entered into it is a valid contract and one which
the Court must perform (see Loregrove v. Nelson, 1 Mylne &
Keen, pp. 1, 20). The Court, however, cannot enforce such

an agreement specifically against one who refuses to abide by
his contract, as it has no machinery for compelling unwilling

persons to enter into or continue in partnership. The remedy
in such a case is an action for damages against the party who
refuses to admit the new partner.
In the following case a surviving partner refused to exercise

an option reserved by the articles to a survivor of taking his

deceased partner's share at a valuation, and also refused to

admit a purchaser into partnership as provided by the articles.

The damages assessed appear to have been equal to what the

survivor would have paid had he exercised the option.

Featherstonhaugh v. Turner (1858), 25 Beavan, 382.

By articles of agreement, dated January 1st, 1856, which
recited that the defendant, a surgeon, had agreed to sell to

M., his assistant, one-fifth of his business, for two years'

purchase, computed at 800J. for the one-fifth, the defendant

and M. agreed to become and continue partners from the date

thereof for such term and time as they should mutually agree
so to continue partners. The defendant was to receive four-

fifths of the profits, and M. the remaining one-fifth.

The articles contained provisions (sufficiently stated in the

judgment) that in the event of the death of one of the

partners, or his long absence, the surviving or continuing

partner should have the option of taking his late partner's
share at two years' purchase, or, should he decline the pre-

emption, such share might be sold to a purchaser.
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M. died at the end of fifteen months
;
the defendant declined

to purchase M.'s share and refused to admit any purchaser of

M.'s share into the business.

The administratrix of M. thereupon filed a bill praying that

the defendant might be restrained "from excluding from the
business any competent and qualified surgeon who might be

willing to purchase the share and interest of M. in the co-

partnership," or that the defendant might be ordered to pay
such compensation as the Court might direct, and that the

partnership account might be taken.

The Master of the Rolls, at the end of the argument,
suggested that it should be left to him to fix a proper sum to

be paid by the surviving partner, but this was declined by the
defendant.

Sir J. Eomilly, M.R., said in his judgment :
" I will refer

again to the partnership articles in order to determine their

meaning. The first clause (omitting the parenthetical part
which applies only to the partner being absent or incapacitated)
will read thus : If, during the co-partnership, either of the
said parties shall die, it shall be lawful for the surviving or

continuing partner (and he shall have the right of pre-emption
accordingly) to purchase the share and interest of such dying
partner of and in the co-partnership business or practice, at

and after the rate of two years' purchase for the same, to be
calculated upon the gross receipts. It then provides how that

shall be done, but there is nothing binding the surviving and

continuing partner to adopt that course. Then the articles

provide that if the surviving partner shall decline to purchase
the share and interest of the partner dying, it shall be sold to

any other person willing to purchase the same.

"Now, undoubtedly, there is a very considerable degree of

difficulty in construing this clause, which arises from the
circumstance that the principal part of the profit of the
business depends on the professional skill and knowledge of

the person who conducts it
;
the person who buys it may

know nothing ;
and it is impossible to compel two persons to

carry on business together ;
but at the same time, if persons

enter into a contract of this description, I must, if possible,

give not only a meaning, but also effect to it

"But Mr. Turner declines to purchase, and therefore the
second part of the clause comes into operation, which is

' Or
in case such surviving or continuing partner shall decline to

purchase the share and interest of and in the said co-partner-

ship business and effects of the partner so dying or retiring

therefrom, then, and in such case, such share and interest of

and in the said co-partnership business shall or may be sold

and disposed of to any other person who may be willing or

desirous to purchase the same.'
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" However considerable the difficulty may be, I must carry
those words into effect. In the first place, I must endeavour
to sell the share of the partner dying. It is very possible and

highly probable, that unless Mr. Turner, the surviving

partner, will give great facilities for that purpose, it will be

extremely difficult to effect a sale
;
and if no facilities should

be given for that purpose, and the attempt to sell prove
abortive, the question will then arise, whether, according to

the true spirit of these articles, it will not be the duty of the

Court to ascertain what the interest of the deceased partner in

this concern was at the time of his decease, to fix a price upon
it and to charge the continuing and surviving partner with
that price. This is quite distinct from the question of pre-

emption, because if the surviving partner bought the share of

the business, he was to buy it at two years' purchase on the

gross receipts of the business for the previous year. That is

a perfectly distinct thing from ascertaining what the value of

the interest of the deceased partner was.
" The question which created the principal difficulty to me

was this : whether the interest of the deceased partner did not

continue in the profits made by the firm subsequently to his

death, and whether, in that event, he would not be entitled

to a share of them down to the present time, when the busi-

ness was sold. If so, the share of the profits would have to

be calculated in this manner : The Court would have to

ascertain the amount of the net profits made by the concern

(after making a liberal allowance and compensation to the

surviving partner, Mr. Turner, for his knowledge, time, and
trouble in carrying on the business), and would then have to

divide it into fifths, giving one-fifth to the estate of the

deceased partner. Many of the words of the clause I have
read certainly point in that direction, because, what interest

is there of the surviving partner to sell if he has no capital in

the concern, and no property in the utensils, goods, stock-in-

trade, fixtures, or implements with which the business is

carried on, and if he has brought no connexion to the busi-

ness? If he has none of these it is difficult to say what
interest he has in the concern. The other part of the clause,

which I omitted, expressly points to the fact that absence and

incapacity shall be treated as a dissolution of the partnership,
and yet the interest of the surviving or continuing partner is

to be sold. I cannot, therefore, as I was at first inclined or

disposed to do, treat this as a continuing partnership, except
so far as there were any goods, stock, fixtures, implements, or

things belonging to the deceased partner, or any connexion

in the partnership derived from persons brought to it through
the deceased, as to which I shall direct an inquiry. What I

propose to do will be this : I shall refer it to chambers to



53 & 54 VICT. c. 39. 79

sell the share of M. in the co-partnership business, and to

settle and consider the conditions of sale necessary and fit for

that purpose. I shall then see what course the defendant
takes in this matter. My present opinion is, that if the

defendant, which he may do by means of obstruction, shall

prevent every one purchasing and coming into a partnership,
which will merely lead them into dissension and trouble, I

shall, in that event, ascertain what was the interest and share

of the deceased partner in the partnership business. I pro-

pose to insert into the decree that in case it shall appear that

such interest cannot be sold, then let there be an inquiry,
what was the share and interest of the deceased partner M. in

the business at his death. [It was admitted that no stock,

fixtures, &c., belonged to M.J I shall then direct an inquiry
whether any of the customers were brought into the business

through M., and what part of profits made subsequent to his

death are attributable to them."

[The defendant's counsel said: "If the Court should

express an opinion as to what course the defendant ought to

take, he would be extremely anxious not to act inconsistently
with it. But if not, he will be placed in a position of great

difficulty ;
if a gentleman came and told him he was about to

purchase, the defendant would say,
' My view is that you are

purchasing a partnership which I shall have the power of

dissolving.'"]
The Master of the Rolls said : "That is not my view of

the case. This partnership having been entered into between
Mr. Turner and M. in consideration of 800?. paid by M., I
think it was not in the power of Mr. Turner to dissolve it

the next day and keep the 800?. in his pocket. This Court
would have interfered, and though he might have put an
end to the partnership, he would have been compelled to

repay the consideration. The contract entered into was this :

they stipulated that, in case of M.'s death, his representative,
or in the case of his retirement, he himself, or in case of in-

capacity, the persons who had the care of him during that time,
should have the power of putting a person precisely in the

position that he was in. It was not a partnership to be
dissolved merely at will, and although I admit there is

considerable difficulty in carrying it into effect, because one
cannot tell what Mr. Turner will do, still it is his duty to give
what facilities he can for the sale of M.'s share of the business,
so as to put the purchaser in the same position as M. was in.

If Mr. Turner should not do that, then I am of opinion that

it will be incumbent upon me to ascertain the value of the share
and interest, and to fix the defendant with the amount. And
if any customers who were introduced to the concern by M.
"have, since his death, continued to employ Mr. Turner,
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whereby he has derived a profit, it must be ascertained how
much of the profits of the concern have been derived from
that source, after making a due and liberal allowance to

Mr. Turner for his time and knowledge in realizing those

profits, by giving advice and furnishing medicines. I admit
I foresee great difficulty in working out this matter, but I

have no option, and must make a decree to the effect I have
stated."

The account was taken by allowing M.'s estate one-fifth of

two years' net profits at the same rate as the net profits for

the fifteen months during which he was a partner.

Expulsion 25. No majority of the partners can expel

any partner unless a power to do so has been

conferred by express agreement between the

partners.

Powers of expulsion being of a penal nature are always
construed strictly, and must be exercised with that extreme

good faith which ought to abound between partners, or the

expulsion will be held void, as the Court takes a very strict

view of the rights of the parties expelled as against the

parties exercising the power of expulsion. If, however,
the power is exercised bond Jide the Court will enforce the

expulsion.
In Blissett v. Daniel (1853) (10 Hare, 493), articles of

partnership provided that the holders of two-thirds or more
of the partnership shares for the time being might expel any
partner, by giving him notice thereof in a form thereby pre-
scribed : and if they did expel him the other partners should
have a right to buy up his shares in a particular way by
valuation.

It was held that the power of expulsion of a partner might
be exercised by two-thirds of the partners without any pre-
vious meeting of the partners in committee upon the question,
and without any cause being assigned for such expulsion, but
that the power must be exercised with good faith, and not

against the truth and honour of the contract. That such a

power must be understood to exist, not for the benefit of any
particular parties holding two-thirds or more of the shares,
but for the benefit of the whole society or partnership.
That it could not be exercised merely to enable the con-

tinuing partners to appropriate to themselves the share of the

expelled partner at a fixed value less than the true value.

That the power was not properly exercised at the exclusive

instance of one partner, and, in consequence of his repre-
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sentation to the other partners, made without the knowledge
and behind the back of the partner who was to be expelled,
and without giving to such partner the opportunity of stating
his case, and of removing any misunderstanding on the part
of his co-partners.

Jessel, M.R., in commenting on this case in Russell v.

Russell (14 Ch. D. 471), says : "All the vice-chancellor decided
was this, that in a case of this kind they had no right to

expel merely for the purpose of buying up the shares, and
that it was not a fair bond fide exercise of the power. He
decided that the partners were not to meet together and say,
' We should like to have so-and-so's shares, and, therefore

we will expel him.' That was a consequence of the expulsion,
but it was not to be the motive of the expulsion it was not a
bond fide exercise of the power. Then they alleged that they
had grounds of dissatisfaction with the partner, but his reply
in effect was,

' If you have any grounds of dissatisfaction you
ought to have given me notice to see if I had anything to

answer.' "

In Woodv. Wood (18 L. H. 9 Exch. 195) (a case of a com-
mittee having expelled a member under a rule allowing
expulsion

"
if the committee shall at any time deem the con-

duct of any member suspicious") the maxim Audi alteram

partem was said by the Lord Chief Baron not to be confined
to the conduct of strictly legal tribunals, but to be applicable
to every tribunal or body of persons invested with authority
to adjudicate upon matters involving civil consequences to

individuals.

See also Steuart v. Gladstone (1878) (10 C. D. 627), where
it was held that a partner must, before he can be excluded,
have a full opportunity of explaining his conduct

;
but it

being held in that case that the excluded partner had had
such opportunity, the exercise of the power of expulsion was

upheld.
The section speaks of expulsion by a majority, and this

must be distinguished from such a case as Russell v. Russell

(1880) (14 C. D. 471), where partnership articles provided
that if at any time during the partnership the business
thereof should not be conducted or managed, or the results

thereof should not be to the satisfaction of the senior partner,
he might determine the partnership by giving the other

partners three months' notice in writing of his desire so to

determine it. Any differences in relation to the partnership
were to be referred to arbitration.

Jessel, M.R., held that the cases of B'Ussett v. Daniel and
Wood v. Wood had no application in the case of a single

partner and that here the single partner might give the
notice capriciously at his own will and pleasure. He need

c. a
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not act as a tribunal or state the grounds on which ho decided;
it was open to him to say

" I am not satisfied," and there was
an end o! it.

26. (1.) Where no fixed term has been agreed

upon for the duration of the partnership, any

partner may determine the partnership at any
time on giving notice of his intention so to do to

all the other partners.

(2.) Where the partnership has originally been

constituted by deed, a notice in writing, signed

by the partner giving it, shall be sufficient for

this purpose,

27. (1.) Where a partnership entered into

for a fixed term is continued after the term has

expired, and without any express new agreement,
the rights and duties of the partners remain the

same as they were at the expiration of the term,

so far as is consistent with the incidents of a part-

nership at will.

(2.) A continuance of the business by the part-

ners or such of them as habitually acted therein

during the term, without any settlement or liqui-

dation of the partnership affairs, is presumed to

be a continuance of the partnership.

It has been expressly decided in the Court of Appeal in

Clark v. Leach (1863) (1 D. J. & 8. 409), that a power of

expulsion is inapplicable to a partnership at will, and cannot
therefore be exercised after the expiration of the original
term.

When the members of a mercantile firm continue to trade

as partners after the expiry of their original contract without

making any new agreement, that contract is held in law to be

prolonged or renewed by tacit consent. The rule obtains in

the case of many contracts besides that of partnership ;
and

its legal effect is, that all the stipulations and conditions of

the original contract remain in force in so far as these are not
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inconsistent with any implied term of the renewed contract.

The main distinction between the old contract and the new in

such a case consists in this, that the latter is a contract

determinable at will. It is an implied term of such a contract

that each partner has the right instantly to dissolve the part-

nership whenever he thinks proper. The right must of course
be exercised in bond fide, and not for the purpose of deriving
an undue advantage from the state of the firm's engagements.
(Lord Watson in Neilson v. Mossend Iron Co. (1886), 11

A. 0. 298.) The question has often come before the Courts
where articles of partnership contain clauses giving an option
to purchase, or providing the terms of purchase of, a deceased
or retiring partner's share, and it is desired to exercise the

option or to enforce a purchase on the terms provided, when
business has been carried on, after the expiration of the term
created by the articles of partnership, without any fresh

arrangement being made. The authorities are, perhaps, not

entirely consistent, but it seems that the provisions made by
the original contract for the winding up of the partnership
affairs on the termination of the original partnership remain
in force, unless the special character of the stipulations is such
that they cannot reasonably be applied to a contract determin-
able at will. (Stirling, J., in Daw v. Herring, [1892] 1 Ch.
at p. 288.)
The case of Yates v. Finn (13 C. D. 839) cannot, as there

reported, be relied on as an authority. There were certain

material provisions in the articles which do not appear in the

report. (See remarks of Stirling, J., in his judgment in Daio
v. Herring, [1892] 1 Ch. at pp. 289, 290.)

In the case of Cox v. Willoughby (1880) (13 C. D. 868), there

was a provision in partnership articles that, on the decease of

Cox before the expiration of the partnership term, the surviving
partner should pay a stipulated sum as purchase-money for

Cox's interest in the goodwill of the business. After the

expiration of the partnership term the business was continued

by Cox and the defendant without any fresh articles of part-

nership being executed, and Cox afterwards died. The action

was brought to recover the stipulated sum from the defendant.

Fry, J., decided that the provision as to the purchase of the

goodwill still applied and held that the stipulated sum must
be paid by the defendant.

In Neilson v. Mossend Iron Co. (1886) (11 A. C. 298),
there was a clause in the articles of a partnership to continue
for seven years, giving an option to be exercised three months
before the termination of the contract of partnership. The
firm traded beyond the original term, and the House of

Lords held that the option was applicable only to the natural
termination of the contract as it was to be declared at a definite

G 2



84 PARTNERSHIP ACT, 1890.

Duty of

partners to

render

accounts, &c.

Account-

ability of

partners for

private

profits.

Duty of

partner not
to compete
with firm.

period before the expiry of the term. In Daw v. Herring,

([1892] 1 Ch. 284), there were articles of partnership containing
a clause which provided

" that within three months after the

determination of the partnership by effluxion of time
" an

option might be exercised. The business was carried on after

the expiration of the original term, and Stirling, J., held that

the provisions of the above clause remained in force and were

applicable to the partnership at will carried on after the

expiration of the term created by the articles.

28. Partners are bound to render true accounts

and full information of all things affecting the

partnership to any partner or his legal repre-

sentatives.

29. (1.) Every partner must account to the

firm for any benefit derived by him without the

consent of the other partners from any transaction

concerning the partnership, or from any use by
him of the partnership property name or business

connection.

(2.) This section applies also to transactions

undertaken after a partnership has been dissolved

by the death of a partner, and before the affairs

thereof have been completely wound up, either

by any surviving partner or by the representatives

of the deceased partner.

30. If a partner, without the consent of the

other partners, carries on any business of the

same nature as and competing with that of the

firm, he must account for and pay over to the

firm all profits made by him in that business.

A partner cannot buy from his firm or sell to his firm so as

to make a profit for himself unless he discloses fully the real

facts
;
nor can a partner secure for himself a benefit which he

ought in honour to secure, if at all, for the benefit of the

partnership. For instance, if one partner obtains in his own
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name the renewal of a lease of partnership property, a Court
of Equity will hold such partner a trustee for the firm of the
lease so acquired. (Featherstonhaugh v. Fenwick, 17 Ves. 298.)
The same rule would apply to an appointment renewed.
As regards the use by a partner of information obtained by

him in the course of the transaction of partnership business

or by reason of his connection with the firm, the principle is

that, if he avails himself of it for any purpose which is within
the scope of the partnership business or of any competing
business, the profits of which belong to the firm, he must
account to the firm for any benefits which he may have
derived from such information, but there is no principle or

authority which entitles a firm to benefits derived by a

partner from the use of information for purposes which are

wholly without the scope of the firm's business

Suppose a partner become, in the course of carrying on his

business, well acquainted with a particular branch of science

or trade, and suppose him to write and publish a book on the

subject, could the firm claim the profits thereby obtained ?

Obviously not, unless, by publishing the book, he in fact

competed with the firm in their own line of business.

(Lindley, L.J., in Aas v. Benham, [1891] 2 Ch. at p. 256.)

31. (1.) An assignment by any partner of his Eights of

share in the partnership, either absolute or by share in

n 1111 i partnership.

way oi mortgage or redeemable charge, does not,

as against the other partners, entitle the assignee,

during the continuance of the partnership, to

interfere in the management or administration of

the partnership business or affairs, or to require

any accounts of the partnership transactions, or

to inspect the partnership books, but entitles the

assignee only to receive the share of profits to

which the assigning partner would otherwise be

entitled, and the assignee must accept the account

of profits agreed to by the partners.

(2.) In case of a dissolution of the partnership,

whether as respects all the partners or as respects

the assigning partner, the assignee is entitled to

receive the share of the partnership assets to
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which the assigning partner is entitled as between

himself and the other partners, and, for the pur-

pose of ascertaining that share, to an account as

from the date of the dissolution.

PART IV. Dissolution of Partnership and its

Consequences.

Dissolution 32. Subject to any agreement between the
by expiration r j- i i
or notice. partners, a partnership is dissolved

(.) If entered into for a fixed term, by the

expiration of that term :

(.) If entered into for a single adventure or

undertaking, by the termination of that

adventure or undertaking :

(c.) If entered into for an undefined time,

by any partner giving notice to the other

or others of his intention to dissolve the

partnership.
In the last-mentioned case the partnership is

dissolved as from the date mentioned in the

notice as the date of dissolution, or, if no date

is so mentioned, as from the date of the com-

munication of the notice.

Dissolution by 33. (1.) Subject to any agreement between
bankruptcy,

'

, '., . _. , ,

death, or the partners, every partnership is dissolved as

regards all the partners by the death or bank-

ruptcy of any partner.

(2.) A partnership may, at the option of the

other partners, be dissolved if any partner suffers

his share of the partnership property to be charged
under this Act for his separate debt.

Under the Bankruptcy Act, 1883, sect. 53 :
" Where a
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bankrupt is in the receipt of a salary or income . . .
., the

Court, on the application of the trustee, shall from time to

time make such order as it thinks just for the payment of

the salary income .... or any part thereof, to the trustee

. . . ." The question how far this section or similar sections

in former Bankruptcy Acts enables the Court to set aside, for

the benefit of the creditors of a professional man, any part of

his earnings in the exercise of his personal skill and know-

ledge has at different times come before the Courts, and it

has been decided that the income spoken of in the Act must
be something of the nature of salary, and that the word
cannot be taken to refer to income derived solely from per-
sonal skill. Income, however, which is derived to a great
extent, but not solely, from the exercise of personal skill, may
be taken. The principle that the personal earnings of an

undischarged bankrupt do not pass to his trustee has only
been applied to cases where the personal earnings are per-
sonal earnings strictly so called. It is not sufficient that the

business is of a character which involves a large amount of

personal skill and attention by the bankrupt. It was long
ago decided (Elliott v. Clayton, 16 Q,. B. 581) that the pro-
ceeds of the business of a surgeon apothecary, which were
the result to a great extent of his personal labour, passed
to his assignees in bankruptcy, for in his character of an

apothecary he sold medicines. It was held on the other hand

(Ex parte Benwell, 14 Q. B. D. 306) that the income which a

well-known "
bone-setter," who had been adjudicated a bank-

rupt, earned by the exercise of his personal skill could not be
set aside for the benefit of his creditors, as it arose from fees

paid in respect of the exercise of skill in dealing with broken
or wounded bones, and not in respect of the exercise of skill

in making materials more valuable and then selling them.
It should be remembered that the capacity of earning money
is not property, and does not vest in the trustee so as to make
the bankrupt a slave

;
as was pointed out in Re Shine ([1892]

1 Q. B. 522), the Court can neither restrain a bankrupt from

entering into a valid agreement about his salary, nor compel
him to earn his salary, nor prevent him from forfeiting it.

He is a free man in respect of all these things.
Where the personal earnings of an undischarged bankrupt

are received by him under a contract periodically, by way of

salary or income, and are more than sufficient for his rea-

sonable maintenance, there is jurisdiction to direct a part of

such earnings to be set aside for the benefit of his creditors.

(Ex parte Collins, [1894] 1 Q. B. 425.) In that case a partner
in a firm of dental surgeons had mortgaged his share of the

profits of the partnership and the mortgagee had obtained
the appointment of a receiver. The mortgagor became bank-

rupt, but continued to carry on his practice much as before,
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and his share of profits was, after the bankruptcy, paid to the

mortgagee's receiver as before. The trustee in bankruptcy
claimed these profits, and the claim was resisted on the ground
that they were the personal earnings of the bankrupt, obtained

by the exercise of his personal skill. Vaughan Williams, J.,

noticing that in the partnership deed mention was made of

stock-in-trade, workshops, and assistants, held that the earn-

ings were not personal earnings within the meaning of the

rule, and held that the trustee was entitled to them. The

judge further added that the fact that moneys might be

properly described as personal earnings did not necessarily

prevent their falling within the 53rd section. They might
cease to have their original character of personal earnings
and come to be property in the true sense of the word when
they were the net share to which the bankrupt was entitled

of the partnership earnings under his arrangement with his

partner. He said that if you happen to receive your personal
earnings under a contract so that they are not daily earnings
but take the shape of a periodical salary, he conceived that,
after providing fairly and liberally for the support of the

bankrupt, the balance of salary, even though a salary for

personal exertions, might be made the subject of an order
under the section.

On the death of a partner the surviving partners or partner
are the proper persons to get in and pay the partnership debts

;

and the survivor can sue debtors of the firm without making
the representatives of the deceased parties to the action (Haig
v. Gray, 3 De G. & Sm. 741), and can give a sufficient discharge
for the amounts due to the firm. (Brasier v. Hudson, 9 Sim. 1

;

Philips v. Philips, 3 Ha. 281).
On the bankruptcy of a partner, the solvent partners have

a right to collect the debts of the partnership, and interference

by the trustees or assignees of the bankrupt partner will be
restrained. (Allen v. Kilbre, 4 Madd. 464

;
Freelandv. Stans-

feld, 2 Sm. & Giff. 479, 487
;
see also Collins v. Barker, [1893]

1 Ch. 578.)
As to charging a partner's share in the partnership property

for his separate debt, see sect. 23.

Dissolution by 34. A partnership is in every case dissolved
illegality of .

*
i i i

partnership, by the happening of any event which makes it

unlawful for the business of the firm to be

earned on or for the members of the firm to

carry it on in partnership.

A partnership between persons resident and trading in

different countries is dissolved if war breaks out between the
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countries whatever be the nationality of the partners ;
but a

partnership between a British subject and a foreigner who
both reside in this country is not affected by war between
this country and the foreigner's country of origin.
The Apothecaries Act, 1815, (sect. 14) prohibits the prac-

tising as an apothecary in any part of England or Wales by
any person not being duly qualified. The Act does not define

the nature of an apothecary's employment, but Cotton, L.J.,

says in his judgment in Davies v. Makuna (29 C. D. 596 at

p. 606), that dispensing, mixing medicines, giving medical

advice, and attending the sick as medical adviser, must be
considered acting as an apothecary. In that case an agree-
ment by a duly qualified practitioner to serve an unqualified

person, as assistant in his profession of a medical practitioner,
was held illegal and not enforceable

;
and in the same way an

agreement between qualified and unqualified persons to act

as medical practitioners in partnership would be illegal.
A qualified practitioner cannot recover charges for medical

aid and advice which has been rendered, and the cost of

medicine which has been supplied, by an unqualified partner
or assistant without consulting the qualified practitioner.

(Hotvarthv. Bearley, 19 Q. B. D. 303.)
The Medical Act, 1858, the preamble of which states that

it is expedient that persons requiring medical aid should be
enabled to distinguish qualified from unqualified practitioners,
does not repeal the Apothecaries Act. The Act of 1858

provides for the keeping and publishing of the " Medical

Register
" and none but registered persons can recover

charges (sect. 32). If the name of a partner should be struck
off the register, as provided by sect. 29, for misconduct or on

being convicted of felony or misdemeanor, this would not, it

seems, prevent his practising so as to make the partnership
an illegal one, but would prevent such partner and the firm
from recovering charges for work done by the partner so

struck off. Such a circumstance would no doubt be held a

ground for dissolution by the Court under sect. 35 of the Act

(sub-sects, (b) (c) or (f)).

35. On application by a partner the Court Dissolution

may decree a dissolution of the partnership in
y

any of the following cases :

(.) When a partner is found lunatic by inqui-

sition, or in Scotland by cognition, or is

shown to the satisfaction of the Court to be

of permanently unsound mind, in either of
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which cases the application may be made as

well on behalf of that partner by his com-

mittee or next friend or person having title

to intervene as by any other partner :

(.) When a partner, other than the partner

suing, becomes in any other way perma-

nently incapable of performing his part of

the partnership contract :

(c.) When a partner, other than the partner

suing, has been guilty of such conduct as,

in the opinion of the Court, regard being
had to the nature of the business, is calcu-

lated to prejudicially affect the carrying on

of the business :

(c?.)
When a partner, other than the partner

suing, wilfully or persistently commits a

breach of the partnership agreement, or

otherwise so conducts himself in matters

relating to the partnership business that it

is not reasonably practicable for the other

partner or partners to cany on the business

in partnership with him :

(e.) When the business of the partnership can

only be earned on at a loss :

(/.) Whenever in any case circumstances have

arisen which, in the opinion of the Court,

render it just and equitable that the part-

nership be dissolved.

By the County Courts Act, 1888 (s. 67), jurisdiction is given
to the County Court to exercise all the powers and authority
of the High Court in actions or matters (sub-s. 7) for the

dissolution or winding up of any partnership in which the

whole property, stock, and credits of such partnership shall not

exceed in amount or value the sum of 500J.



53 & 54 VICT. c. 39. 91

It should be noted that lunacy does not of itself dissolve a

partnership. The continuing partner may be willing to wait
and see whether the incapacity of his partner may not prove
merely temporary. If he carry on the partnership business

in the expectation that his partner may recover from his

insanity, so long as he continues the business with that

expectation or hope there can be no dissolution. (Jones v. Noy,
2 M. & K. 125.) That was a case of partnership between

solicitors, in which the incapacitated partner had contracted

to be always actively engaged in the partnership business.

The continuing partner being considered to have carried on
the profession in the hope of the other's recovery, the repre-
sentatives of the incapacitated partner were held entitled to

the profits of his share.

Where the lunatic partner has not been so found by inquisi-

tion, the Court requires evidence as to the permanence of the

incapacity before decreeing a dissolution.

Where a lunatic partner has no active duties to perform, a
dissolution would probably not be decreed at the instance of

any other partner.
In an anonymous case reported in 2 K. & J. 441, X., a partner

in a firm of shipbrokers, being temporarily of unsound mind,
had attempted to commit suicide, a circumstance which, Lord

Hatherley (then Page-Wood, V.-C.) said, would, if unex-

plained, be doubtless a very disastrous thing to any house of

business. The other partner filed a bill for dissolution, and
moved for an interim injunction to restrain X. from inter-

fering in the partnership affairs. The Vice-Chancellor refused

to grant the injunction without evidence to show that X. was,
at the time of the motion, incompetent to conduct the business
of the partnership.

In a case of /. v. S. ([1894] 3 Ch. 72), the defendant in a

pending action for dissolution of a partnership between
brokers was temporarily of unsound mind, and had been

placed under restraint, though the Court was of opinion that
he was not permanently insane

;
he eluded his attendant and

went to the business premises where he interfered with the
business by drawing cheques, and in other ways. Stirling, J.,

held that the Court had jurisdiction to interfere so as to pre-
vent the defendant from injuring the partnership business, and

granted an injunction restraining him from coming on the

partnership premises or interfering with the partnership
business.

It was stated in argument in the above anonymous case,

(2 K. & J. 441) that in the case of a partnership between
accouchers, it had been decided that the immoral conduct of

one partner was alone a ground for dissolution. The Vice-
Chancellor remarked as to this, "In such a case immoral
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conduct would materially affect the particular business of the
firm."

If a dissolution was granted on that ground it would have
been, under the old practice, apparently rather on the ground
that such conduct would have destroyed the mutual con-
fidence between the partners than that it would have shaken
the public credit of the partnership. Under the present Act,
where the Court is specially empowered (sub-sect, (c) ) to

regard the prejudicial effect of the guilty party's conduct,

regard being had to the nature of the business, a dissolution

would in all probability be readily granted in the case of such
immoral conduct.

In Essell v. Hayicard (30 Beav. 158
;

8 W. R. 593), the
Master of the Rolls held that a partner, a solicitor, had a

right to dissolve at once the partnership with one who had
been guilty of embezzlement.

If there is ill-feeling between partners such as to destroy
all mutual confidence, or an irreparable breach so that the

partnership cannot go on to the advantage of either party, a
dissolution will be granted. ( Watney v. Wells, 30 Beav. 56

;

Leary v. Shout, 33 Beav. 582.) On the other hand, in Wray
v. Hutchinson (2 M. & K. 235), a case of a partnership
between surgeons, where the plaintiff asked for a dissolution

on the ground of misconduct of the defendant in the partner-

ship concerns, and afterwards amended his bill making many
slanderous and malicious accusations against the defendant,
the Master of the Rolls said that although the partnership
would be dissolved if the defendant had substantially failed

in the performance of his part of the agreement, yet it was
not the office of the Court of Equity to enter into the
consideration of mere partnership squabbles.

It is not for every trivial departure from duty or violation

of the articles of partnership, or for every trifling fault or

misconduct that the Court of Equity will interfere and decree

a dissolution. (Anderson v. Anderson, 25 Beav. 190.) In
that case the articles of partnership provided that if either

partner should give a guarantee in the firm's name without

consent, the other might dissolve on giving notice. One

partner, in the course of eight years, gave a guarantee
lor 52/., and the other gave notice to dissolve

;
but it was

held that this alone was not in equity a sufficient ground for

dissolution.

Where the dissolution of a partnership is decreed by the

Court, on any ground other than a breach of duty under the

articles, or of good faith, the dissolution will be from the date

of the judgment. (Lyon v. Tweddell, 17 C. D. 529.) That was
a case of dissolution on account of incompatibility of temper,
and followed Besch v. Frolich (1 Phillips, 172), where the
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ground was the lunacy of a partner. It may be, however,
from an earlier date, if there has been any actual misconduct
or breach of the partnership articles, as in Essell v. Hayward
(8 W. K. 593), a case where a member of a firm of solicitors

had been guilty of embezzlement and breach of trust.

36. (1.) Where a person deals with a firm Rights of

after a change in its constitution he is entitled Fng^tk firm

to treat all apparent members of the old firm
parent mem-

as still being members of the firm until he has ber8 of firm -

notice of the change.

(2.) An advertisement in the London Gazette

as to a firm whose principal place of business is

in England or Wales, in the Edinburgh Gazette

as to a firm whose principal place of business is

in Scotland, and in the Dublin Gazette as to a

firm whose principal place of business is in

Ireland, shall be notice as to persons who had

not dealings with the firm before the date of the

dissolution or change so advertised.

(3.) The estate of a partner who dies, or who
becomes bankrupt, or of a partner who, not

having been known to the person dealing with

the firm to be a partner, retires from the firm,

is not liable for partnership debts contracted after

the date of the death, bankruptcy, or retirement

respectively.

37. On the dissolution of a partnership or Right of

retirement of a partner any partner may publicly JJotif^dis?

notify the same, and may require the other part-
solutlon -

ner or partners to concur for that purpose in all

necessary or proper acts, if any, which cannot be

done without his or their concurrence.
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Continuing 38. After the dissolution of a partnership the
authority of

i n i i i

partners for authority of each partner to bind the firm, and

?3ig
S

up. the other rights and obligations of the partners,

continue notwithstanding the dissolution so far

as may be necessary to wind up the affairs of the

partnership, and to complete transactions begun
but unfinished at the time of the dissolution, but

not otherwise.

Provided that the firm is in no case bound by
the acts of a partner who has become bankrupt,
but this proviso does not affect the liability of

any person who has after the bankruptcy repre-

sented himself or knowingly suffered himself to

be represented as a partner of the bankrupt.

Rights of 39. On the dissolution of a partnership every

application of partner is entitled, as against the other partners

property.

lp
in the firm, and all persons claiming through
them in respect of their interests as partners, to

have the property of the partnership applied in

payment of the debts and liabilities of the firm,

and to have the surplus assets after such payment
applied in payment of what may be due to the

partners respectively after deducting what may
be due from them as partners to the firm; and

for that purpose any partner or his representatives

may on the termination of the partnership apply
to the Court to wind up the business and affairs

of the firm.

On a dissolution of partnership medical practitioners cannot
insist on having the goodwill and connexion of the late

partnership realized (see p. Ill); but the value of appoint-
ments retained by one partner must be accounted for by him.

(mtYAv. Jlft<fe*,9Hare,556; conf. Ambler v.Eolton, 14Eq.427.)
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40. Where one partner has paid a premium Apportion-
. , . ment of

to another on entering into a partnership for a premium

fixed term, and the partnership is dissolved before nership pre

the expiration of that term otherwise than by the

death of a partner, the Court may order the re-

payment of the premium, or of such part thereof

as it thinks just, having regard to the terms of

the partnership contract and to the length of

time during which the partnership has continued
;

unless

(a.) the dissolution is, in the judgment of the

Court, wholly or chiefly due to the mis-

conduct of the partner who paid the pre-

mium, or

(b.) the partnership has been dissolved by an

agreement containing no provision for a

return of any part of the premium.
With regard to the amount of premium ordered to be

returned the rule has been that the Court will look at all the
circumstances and do what is equitable between the parties.
The section mentions only in this connexion "

having regard
to the terms of the partnership contract and the length of

time during which the partnership has continued," but pro-
bably this will not be held to exclude other considerations

and alter the principles on which the Court have proceeded,

especially as the Act has been held to be mainly a codification

of the law of partnership. (See Belfieldv. Bourne, [1894] 1

Ch. 521.)
Where the partnership dissolved was for a term of years

the general rule has been to attribute an aliquot part of the

premium to each year, and to order the partner receiving the

premium to retain so many parts as correspond with the

number of years during which the partnership has continued
and to return or to forego the remainder; as Wickens, V.C.,
said in Wilson v. Johnstone (16 Equity 606) it has always been
treated as a mere arithmetical question.
Death (and probably the same would apply to lunacy) is a

contingency that must be supposed to be contemplated by all,

but where a medical man knowing himself to be in precarious
health arranged with another to take him as a partner for a



96 PARTNERSHIP ACT, 1890.

term of years and give a long introduction, and died in a few

months, his representative was not allowed to retain or sue

for the whole of the premium. (Mackenna v. Parkes, 36 L. J.

Ch. 366
; infra, p. 195

;
but this case turns rather on intro-

duction than on partnership.) Bankruptcy also is an event

that must be contemplated. In Akhurst v. Jackson (1 Swans-

ton, 85), no return of premium was allowed where the partner
receiving it, who was at the time embarrassed to the knowledge
of those paying it, became bankrupt within a few months.
In Freeland v. Stansfeld (infra), however, a return of a pro-

portion was ordered, but apparently in that case the partner

paying did not know of the receiving partner's embarrassed
circumstances.

Any direction as to return of a part of the premium paid
ought to be asked for at the trial of the action. After

judgment for dissolution such relief will not be granted
except in special circumstances. (Edmonds v. Robinson, 29

C. D. 170.)
The section speaks of dissolution " otherwise than by the

death of a partner," but there is no reason to believe

that a case like Mackenna v. Parkes would now be decided

differently.
If the partner who paid the premium was induced by frau-

dulent misrepresentations, made by or imputable to the other

partner, to enter the partnership, he has a choice of two
remedies. He may either disaffirm the contract altogether,
and take advantage of the next section of this Act

;
or he

may affirm the contract and sue the partner who made the

misrepresentation for damages. If the misrepresentations
made were not fraudulent, the partner who paid the premium
is still entitled to rescission and repayment ;

and he has the

rights given by the next following section (41).
In Freeland v. Stansfeld (2 8m. & Giff. 479; 23 L. J.

(N. S.) Chan. 923), L. and the plaintiff, surgeons, apothe-
caries, and men midwives, executed articles of partnership,

agreeing to become partners for seven years from the 1st

of January, 1850. Each had been practising separately at

Chichester, but L.'s practice was the larger. The plaintiff

paid to L. a premium of 9007.
,
and he was to take one-third

of the profits. In a year and a half L. became bankrupt.
The plaintiff filed a bill against the assignees of L. for wind-

ing up the affairs of the partnership, and claimed to be
allowed a proportionate part of the 900/., and that the sum
allowed might be paid out of the partnership assets.

It was contended for the defendants that the plaintiff was
not entitled to any return of the premium as he had the

opportunity of being introduced to the patients of L. and the

means of forming a valuable connexion
; also, secondly, that
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if he was entitled to anything it ought to be proved as a debt
in the bankruptcy.

Stuart, V.-C., said, in his judgment: "The deed recites

that the sum of 900/. was agreed to be paid, not as a premium
for an introduction, but in consideration of L. and the plaintiff

entering into and executing the articles of partnership ;
and

that in pursuance and performance of the agreement the

plaintiff had paid into the hands of L. the sum of 900.

According to this recital, the consideration for the payment
of the sum of 900/. was the benefit to be derived by the

plaintiff from the stipulations entered into by L., and not, as

was contended at the bar, the mere introduction of the plain-
tiff to L.'s professional connections. The profits of the part-

nership were to be divided in certain proportions during the

term of seven years for which the partnership was to continue.

The partnership had not lasted quite a year and a half when
L., who had received the 900/., became bankrupt. The

bankruptcy was a dissolution of the partnership ;
and it put

an end to all the stipulations in respect of which the sum of

900J. was paid. It was, therefore, not unnatural, the term
of the partnership being thus cut short, not by any act of the

plaintiff's, but by the default of L., that the plaintiff should
claim to have a return of a portion of the premium, which he
had paid as the price for that which he could no longer
obtain. It is said, however, that the plaintiff has received

his full consideration for the sum of 900/.
;
for that, being a

young and inexperienced surgeon, by entering into partner-

ship with L., he was introduced to a very valuable connection,
and that he retained a great part of that connection. But the

obvious answer to that view of the case is that, whatever may
be the value of that connection, it was not to obtain a con-

nection of that kind, and in that way, that the 900/. was paid
by the plaintiff. The consideration for which that sum was

paid is clearly expressed in the deed to be other than that

contended for on the defendant's behalf, and it has altogether
failed. It is a settled principle in a Court of Equity that if,

on a contract, there is a failure of the consideration for which
a sum of money is paid, the Court will restore to the party
who has paid the money a due proportion of it, in respect of

that part of the consideration which has failed. L. at the
date of the contract was not in flourishing circumstances, his

bankruptcy was not occasioned by any sudden loss, but by a

progressive course of incurring debt. It did not appear that

the plaintiff knew of L.'s embarrassments."
After deciding that the plaintiff's claim attached by way of

lien on the assets of the partnership, the Vice-Chancellor con-

tinued : "The question then remains, how much, and what

proportion, of the premium, should be returned to the plaintiff ?

C. H



PARTNERSHIP ACT, 1890.

Treating the whole sum of 9001. as extending over the whole

period of seven years, I think that the plaintiff is entitled to

have paid to him so much of the sum of 900/. as would be

proportionate to the period of the partnership term which
was unexpired at the date of the bankruptcy. There must
be a direction to take accounts of the partnership ;

and a
declaration that, in taking such accounts the plaintiff is

entitled to be allowed, out of the partnership assets coming
to his hands, TOO/, as a return of a proportionate part of the

premium of 9001."

A somewhat similar case is Bury v. Allen (1 Coll. 589);
there the plaintiff, who gave considerable provocation, had
been excluded from the partnership, and the defendant's

bankruptcy supervened after such exclusion.

In Astle v. Wright (25 L. J. (N. S.) Ch. 864), the plaintiff
and the defendant were medical men, and by deed, dated the
1st January, 1855, the plaintiff, in consideration of an imme-
diate payment of 500/. by the defendant, and a covenant to

pay a further sum of 500/. by instalments, the first to be paid
on the 1st of January, 1856, agreed to take the defendant into

partnership for a term of fourteen years ;
the parties to be

jointly interested in the profits, and the plaintiff to introduce
the defendant to his patients.

Shortly after the execution of the deed differences arose
between the partners ;

the defendant alleged that the plaintiff
had failed to introduce him to the plaintiff's patients, and
that, during the negotiations for the partnership, he had mis-

represented the value of the business. The plaintiff denied

this, and complained that the defendant did not attend at the

surgery of the partnership, that he refused to make up the
medicines which the plaintiff prescribed, and also, that he
did not keep the books of the partnership. Finally, after a
few months, it was found impossible to continue the partner-

ship, and both parties desired a dissolution. The first instal-

ment of the unpaid premium was not paid when it became
due, and the plaintiff filed this bill, asking that the partner-

ship might be dissolved and the accounts taken
;
and that the

defendant might be charged with the 5001. which he had cove-

nanted to pay, with interest at 4 per cent, from the commence-
ment of the partnership. The defendant insisted that the
500/. ought to be returned, and that he ought to be released
from his covenant to pay any further sums, on the ground that
the plaintiff had misrepresented the income arising from the
business.

It was argued for the plaintiff that the defendant had
obtained large advantages by this partnership : he had
obtained introductions to the patients of the plaintiff, and a

general knowledge of the practice, with the benefit of the
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experience of tie plaintiff. The plaintiff, therefore, was
entitled to have the premium.

Komilly, M.K., in his judgment, said :
" Each party desires

a dissolution. The fault lies equally on both, and both have
occasioned the impossibility of going on together. The

plaintiff contends that he is entitled to retain the whole

premium of 1,000/. ;
the defendant, however, insists that the

whole ought to be returned. On behalf of the plaintiff,
reference has been made to cases in which the partnership
has been dissolved by bankruptcy, death, or lunacy, where it

has been held that no return of a premium was proper. . . .

Where a continuance of a partnership has become impossible
by reason of incompatibility of temper, or other causes spring-

ing from the parties themselves, unaccompanied by any
circumstances controlled by the contract, I have considered

the premium as having been paid for the whole term of the

partnership, and I have apportioned so much of it as belongs
to the period that the partnership has actually lasted, and
ordered a return of the rest. The premium here was for

fourteen years, and one-fourteenth of this is attributable to

each year. The interest of the part, either paid or which

ought to have been paid, is not to be accounted for, because,
in accordance with the contract, it was the property of the

party who was to receive the premium. From the evidence,

however, it seems very probable that the income of the
business was less than the defendant was made to believe

;

but from what took place it seems that he had sufficient

opportunities to enable him to judge and form an estimate of

what the amount of the business was before he entered into

the engagement. . . . The defendant remained for a
considerable time in the plaintiff's house

;
he had an oppor-

tunity of judging of the nature of the business, and he was
able to form a very fair conclusion respecting it from the

sample before him. There was, therefore, no misconduct by
the plaintiff. The defendant knew what he was about when
he entered into the partnership. I must, therefore, make the

usual decree to dissolve the partnership and to take the

accounts and I shall declare that the premium of 1,000.
must be apportioned over the whole duration of the partner-

ship, and (after allowing interest as if the whole 1,000/. had
been paid at the commencement of the partnership) so much
of the 500. as has been paid, and which is attributable to the
time that has elapsed since the formation of the partnership

up to the date of the decree, is to be retained by the plaintiff,
and the residue must be returned by the plaintiff, with interest

at four per cent, from the date of the decree, not from any
earlier period, and that is to be accounted for in taking the
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partnership
accounts. The defendant, also, is not to pay any

instalment under his covenant."
In the case of Attwood v. Maude (3 Ch. Ap. 369), the plaintiff

and defendant had entered into partnership as solicitors, for a
term of seven years, the plaintiff paying a premium of 800/.

The defendant, before entering into the partnership, knew
that the plaintiff was inexperienced and incompetent in his

profession, and gave that reason for requiring a higher price
for a share in the business than he would otherwise have
demanded. After the expiration of two years, the defendant

complained that the plaintiff's incompetence was injurious to

the business, and called on him to dissolve the partnership ;

the plaintiff thereupon filed a bill praying for a dissolution

and for a return of a proportionate part of the premium.
Stuart, V.-C., being of opinion that the dissolution had

been caused bythe plaintiff'sown negligence and incompetence,
refused to order the return of any part of the money which he
had paid ;

this was reversed by the Court of Appeal, Cairns,

L.C., and Selwyn, L.J.
;
who held that the negligence charged

against the plaintiff could not be considered to be the cause

that had brought about a dissolution
;
and that, as to the in-

competence, the defendant before he entered into the contract

had had ample means of forming a just opinion of the character

and capacity of the plaintiff. Their decision might have been
otherwise if any act of fraudulent or wilful misconduct had
been alleged and proved against the plaintiff, but there was
no such charge. On the whole case, they held that the

plaintiff was entitled to the return of such a part of the sum
of 800J. as bore the same proportion to that sum which the

unexpired period of the term of seven years bore to the

whole term.

In Wilson v. Johnstone (16 Eq. 606), the plaintiff sued for a
return of a proportionate part of a premium he had paid for a

partnership for a term of years. The plaintiff had violated the
terms of his partnership articles in various ways, and had been

guilty of conduct which the judge considered utterly unjustifi-
able and in a very high degree wrong, though he did not think
it fraudulent in any true sense. Under pressure the plaintiff
had consented to a premature dissolution, leaving, it was held,
the question of the return of premium open to be dealt with
on the same principles as if the partnership had been put an
end to by a decree for dissolution at the defendant's suit.

Wickens, V.-C., said, that where the claimant of a return of

premium had been guilty of gross misconduct, necessitating
the dissolution of the partnership, his right might be for-

feited
;
but it was difficult to define what misconduct would be

gross enough for the purpose, and the Court did not punish
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people by fining them for acts of immorality in the abstract,
nor even fraud in the abstract.

In this case he did not think that what was done by the

plaintiff had compelled a dissolution
;
and he did not feel sure

that the defendant would have obtained a decree for dissolution

if he had filed a bill to get one.

The Vice-Chancellor said, in the course of his judgment:
"In general, an incoming partner, who buys with a premium
a partnership for a term of years, and does not get the full

benefit for which he contracted, because the partnership is

prematurely dissolved by the Court, is entitled to have a por-
tion of the premium returned : and the Court, I believe, has

always treated it as a mere arithmetical question ;
but it might

well have been treated in another way. The dissolution by
the Court is a variation of the contract which the Court im-

poses on the parties, and the Court, in so imposing it, generally
treats the premium as if it were an aggregate of yearly pay-
ments made in advance, and returns to the payer the propor-
tion attributable to that part of the term which it cuts off

from that contracted for. ... It seems to me that, on

principle, the only case in which the return of premium ought
to be refused, where there is a premature dissolution by the

Court, or what is tantamount to a premature dissolution by
the Court, is either where there has been an actual or implied
release of the right to the premium, or an actual or implied
release of the right to be a partner, including under the latter

head such a deliberate and serious breach of the partnership
contract as might be considered equivalent to a repudiation of

it altogether. Mere conduct entitling the other partner to a
decree for dissolution would not, I think, on principle, be

sufficient, although without such conduct the right could not
arise. The mere overdrawing, for instance, would not be

enough, nor mere carelessness in keeping accounts, nor mere
breach of a contract not to give credit, or the like, unless so

deliberate, so continued, and so persisted in after warning, as

to amount to a determination to treat the partnership articles

as a nullity. He who acts so as to show that he treats the
articles as a nullity, as regards his own obligations, cannot

complain if they are so treated for all purposes ;
and this con-

sideration might apply even more strongly when the Court
can see a deliberate intention on the part of the partner who
paid the premium to get back the premium and slip out of the

partnership. In such a case, I have no doubt whatever, he
would waive his right to the partnership, and, therefore,
his right to a return of the premium. I repeat that it

seems to me that, on principle, not every breach of con-
tract by the claimant of a return of premium which would
entitle the other partner to a dissolution would entitle the
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latter, though perfectly innocent, to refuse a return of the

premium."
Perhaps some of the dicta in this judgment are more

favourable to the claimant for a return of premium than is

the recent Act, which gives no relief in cases where "the
dissolution is chiefly due to the misconduct of the partner
who paid the premium."

It has more than once been held not to be necessary that

the conduct of the partner who claimed a return of part of the

premium should be altogether free from blame, where the

dissolution had been occasioned principally by the misconduct
of the other partner.
In Lyon v. Ticeddell (44 L. T. 785

;
17 C. D. 529

;
50 L. J.

Ch. 571
;
29 TV. E. 689, the reports in the "Law Times"

and "Weekly Reporter" are fuller and appear to be the

more accurate), the plaintiff, a young medical man, was to be
admitted to share the practice of the defendant, an elderly

man, established in practice at H. The plaintiff was to pay a

premium of 600/., and take one-third of the profits for the

first four years, at the end of which time he was to pay a
further sum of 500/. and to become entitled to one-half of the

profits. The articles made no provision for a dissolution, the

partnership intended being apparently for the joint lives of

the partners, but contained a covenant that the plaintiff
should not practise at H., in the event of the partnership

being determined in consequence of his misconduct.

Disputes had arisen between the partners, and they found it

impossible to continue to work together. On the 4th of June,
1879, shortly after the termination of the first four years, the

plaintiff commenced the present action for a dissolution of the

partnership, and the action was tried on the 29th of June,
1880, before Bacon, V.-C., who came to the conclusion that

there had been faults on both sides, and decreed a dissolution

as from the date of the writ, and ordered accounts to be taken,
with a declaration that no part of the GOO/, already paid by
the plaintiff was to be returned to him, and that no part of

the further premium was to be paid to the defendant. His

lordship also declined to restrain the plaintiff from continuing
to practise at H.

. The defendant appealed, and it was argued on his behalf
that the dissolution ought to be from the date of the decree,
and that the plaintiff ought not to be let off the payment of

the second instalment of the premium as he had had an
introduction to the patients, and had probably made a very
good bargain.
The appeal was heard by Jessel, M. R., and James and

Lush, L.JJ., who decided, as to the first point, that the dis-

solution ought to take place from the date of the judgment,
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the dissolution being caused, not by a misfeasance of either

party, but by incompatibility of temper ;
and as to the second

point, it was a matter of judicial discretion as to what should
be done in regard to ordering a return of the premium, with
the exercise of which discretion the Court of Appeal ought
not to interfere. Jessel, M. E., said in his judgment:

"When
you dissolve a partnership, not on account of anything pro-
vided for in the articles, but for some ground which exists

outside, that is, on some equitable grounds, the judge never
has sufficient knowledge of the circumstances, of the persons,
of the patients, or the locality, to be enabled to estimate

accurately the proportion of premium which ought to be
returned. He does his best on the facts before him. Here
the judge below has let the defendant keep the 600?., and

forego the receipt of the 500/. which he would have got if the

partnership had gone on. What the plaintiff gets is not half
the partnership. What he does really get I do not quite
know. He has passed six years of the best part of his life at

H. He may have got some introductions, but it would be
unfair to make him pay the 500/., or to restrain him from

practising. He would then get nothing for his money."
Where an arbitration clause in partnership articles provided

for the reference to arbitration of any difference between the

partners as to the construction of any of the articles, "or as

to any division, act, or thing to be made or done in pursuance
thereof, or to any other matter or thing relating to the said

partnership or the affairs thereof," but made no express pro-
vision for the reference to arbitration of any question as to

the return of the premium paid as the consideration for the

partnership, it was held that the arbitrators would have

power, under a reference, to award a dissolution of the

partnership, and therefore the proper terms of such dissolu-

tion, including, if necessary, the return of the premium ;
and

an action in which dissolution and a return of the premium
was claimed was accordingly stayed. (Belfield v. Bourne,

[1894] 1 Ch. 521.) This decision of Stirling, J., distinguished
an old case of Tattersail v. Groote

( (1800), 2 Bosanquet &
Puller, 131), where Tattersall, man-midwife and apothecary,
had paid a premium of 420/. on entering into partnership
for an indefinite term with Groote, apothecary to H.E.H. the

Duchess of York, and the articles provided that any dispute

might be referred to arbitration. The partnership having
been dissolved by consent, it was there held that the question
of a return of premium did not fall within the arbitration clause.

41. Where a partnership contract is rescinded Eights where

on the ground of the fraud or misrepresentation Sissoived for



104 PARTNERSHIP ACT, 1890.

fraud or of one of the parties thereto, the party entitled

tation. to rescind is, without prejudice to any other right,

entitled

(a.) to a lien on, or right of retention of, the

surplus of the partnership assets, after satis-

fying the partnership liabilities, for any sum
of money paid by him for the purchase of

a share in the partnership and for any

capital contributed by him, and is

(b.) to stand in the place of the creditors of the

firm for any payments made by him in respect
of the partnership liabilities, and

(<?.)
to be indemnified by the person guilty of

the fraud or making the representation against
all the debts and liabilities of the firm.

Right of out- 42. (1.) Where any member of a firm has

mcertaL
w r

died or otherwise ceased to be a partner, and

share profits
the surviving or continuing partners carry on

tne business of the firm with its capital or

assets without any final settlement of accounts

as between the firm and the outgoing partner or

his estate, then, in the absence of any agree-

ment to the contrary, the outgoing partner or

his estate is entitled at the option of himself or

his representatives to such share of the profits

made since the dissolution as the Court may find

to be attributable to the use of his share of the

partnership assets, or to interest at the rate of

five per cent, per annum on the amount of his

share of the partnership assets.

(2.) Provided that where by the partnership

contract an option is given to surviving or con-
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tinuing partners to purchase the interest of a

deceased or outgoing partner, and that option is

duly exercised, the estate of the deceased partner,

or the outgoing partner or his estate, as the case

may be, is not entitled to any further or other

share of profits ;
but if any partner assuming to

act in exercise of the option does not in all

material respects comply with the terms thereof,

he is liable to account under the foregoing pro-

visions of this section.

The goodwill or professional connection of a medical prac-
titioner is not, in the absence of special agreement, assets for

the use of which a surviving or continuing partner can be
made to account. See note on sect. 39 as to appointments.

43. Subject to any agreement between the Retiring or

partners, the amount due from surviving or con- partner's

tinuing partners to an outgoing partner or the adebt.

representatives of a deceased partner in respect
of the outgoing or deceased partner's share is a

debt accruing at the date of the dissolution or

death.

44. In settling accounts between the partners Rule for dis-

after a dissolution of partnership, the following assets on final

rules shall, subject to any agreement, be ob- ^accounts.

served :

(.) Losses, including losses and deficiencies of

capital, shall be paid first out of profits, next

out of capital, and lastly, if necessary, by the

partners individually in the proportion in

which they were entitled to share profits :

The assets of the firm including the sums,
if any, contributed by the partners to make



106 PARTNERSHIP ACT, 1890.

up losses or deficiencies of capital, shall bo

applied in the following manner and order :

1. In paying the debts and liabilities of

the firm to persons who are not partners
therein :

2. In paying to each partner rateably what

is due from the firm to him for advances

as distinguished from capital :

3. In paying to each partner rateably what

is due from the firm to him in respect of

capital :

4. The ultimate residue, if any, shall be

divided among the partners in the pro-

portion in which profits are divisible.

Supplemental.

Definitions 45. In this Act, unless the contrary intention

id ?*-' appears,
ne88-" The expression

" court" includes every court

and judge having jurisdiction in the case :

The expression "business" includes every

trade, occupation, or profession.

Saving for 46. The rules of equity and of common law

SjJdtyand applicable to partnership shall continue in force

common law. except so far as they are inconsistent with the

express provisions of this Act.

Provision as 47. (!) In the application of this Act to

Scotland.
07

Scotland the bankruptcy of a firm or of an

individual shall mean sequestration under the

Bankruptcy (Scotland) Acts, and also in the
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case of an individual the issue against him of a

decree of cessio bonorum.

(2.) Nothing in this Act shall alter the rules

of the law of Scotland relating to the bankruptcy
of a firm or of the individual partners thereof.

48. The Acts mentioned in the schedule to Eepeai.

this Act are hereby repealed to the extent men-

tioned in the third column of that schedule.

49. This Act shall come into operation on the Commence-

first day of January one thousand eight hundred
*

and ninety-one.

50. This Act may be cited as the Partner- short title.

ship Act, 1890.

Session and
Chapter.

19 & 20 Viet.
. c. 60.

19 & 20 Viet.

c. 97.

28 & 29 Viet.
'

c. 86.

SCHEDULE.

ENACTMENTS REPEALED. Section 48.

Title or Short Title.

The Mercantile Law Amendment
(Scotland) Act, 1856.

The Mercantile Law Amendment
Act, 1856.

An Act to amend the law of part-
nership.

Extent of Eepeai.

Section seven.

Section four.

The whole Act.
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CHAPTER VII.

Goodwill of

a purely
personal
business.

Distinction

between

goodwill of

a trade and
of a pro-
fession.

GOODWILL AND RESTRICTIONS ON PRACTICE.

THE principal asset of a medical practice is in general the

value of the professional connection of the practitioner or

practitioners. This value of the connection is analogous
to the goodwill of a trade, and is often, and conveniently,
termed "goodwill"; but it would seem that goodwill is

really local, being
" the probability that the old cus-

tomers will resort to the old place," and that the term is

not properly applicable to the purely personal business of

a medical man, a solicitor, or a broker, which depends on

the trust and confidence which clients or patients repose

in the personal skill and attainments of practitioners. (See

Farr v. Pearce, 3 Mad. 74
;
Austen v. Boys, 2 De G. & J.

627.)

There may be a slight local goodwill attached to a

dispensary, or to what has been called a "
doctor's shop ";

but when a medical man is agreeing to buy the goodwill

of a practice, he is really intending to purchase an intro-

duction and exclusive recommendation to the patients

connected with the practice which is to be made over to

him, and the intention of both the vendor and the pur-

chaser is that these patients are, so far as lies in the

vendor's power, to be transferred and rendered to the

purchaser.

The distinction between the goodwill of a trade and

that of a professional business is explained by Lord

Chelmsford, L.C., in Austen v. Boys, 2 De GK & J. 626.

In that case a solicitor partner, two days before the ex-

piration of the partnership by effluxion of time, gave notice
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of his desire to retire from the partnership, and claimed,

under a provision in the articles, the fair marketable value

of his interest and share in the goodwill, contending that

the "goodwill is a value attaching to the business and

incident to it without reference to any term which may be

created between the parties engaged in it." The Lord

Chancellor said (page 635) :
" It is very difficult to give

any intelligible meaning to the term 'goodwill' as applied

to the professional practice of a solicitor in this abstract

sense. Where a trade is established in a particular place,

the goodwill of that trade means nothing more than the

sum of money which any person would be willing to give for

the chance of being able to keep the trade connected with

the place where it has been carried on. It was truly said

in argument that '

goodwill
'

is something distinct from

the profits of a business, although in determining its value

the profits are necessarily taken into account, and it is

usually estimated at so many years' purchase upon the

amount of these profits. But the term '

goodwill
'

seems

wholly inapplicable to the business of a solicitor, which

has no local existence, but is entirely personal, depending

upon the trust and confidence which persons may re-

pose in his integrity and ability to conduct their legal

affairs. I can perfectly understand a solicitor agreeing to

relinquish his business in favour of another, and to use his

best endeavours to recommend his clients, and engaging
not to interfere with his successor by a stipulation not to

carry on business within a certain distance
;
but to sell the

*

goodwill
'

without anything more, and without arrang-

ing any price, would be an agreement incapable of being
enforced by specific performance."
The Lord Chancellor held, that the partner who had

refrained from giving notice of retirement until his

interest had become merely nominal was not entitled to

any supposed value of his share beyond the duration of

the partnership term.

As between professional partners the term "
goodwill

"
Professional
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goodwill
may, by
contract,
have an
ascertainable

value.

The survivor

in a profes-
sional busi-

ness need
not give up
practice and
sell the good-
will.

Professional

goodwill not
a partnership
asset.

may have an asoertainable meaning and value, by contract

between the partners, as describing the interest which the

retiring partner would have had if he had remained in the

partnership, and which, by his retirement before its ter-

mination he is willing to relinquish to the continuing

partner ;
but at the expiration of the partnership there is,

in the absence of special contract, nothing in the nature

of a partnership asset to be sold or valued which can

fairly be called goodwill in an ordinary partnership

between professional men. See remarks of Jessel, M. R.,

in Arundell v. Bell (52 L. J. Ch. 537), which was a case

on the goodwill of a partnership between solicitors. In a

case where, upon the death of his partner, from whom he

had received a large premium, a medical man sold his

practice for a considerable sum of money, the representa-

tives of the deceased partner were held not entitled to any
share of the money for which the goodwill was sold. (Farr

v. Pearce, 3 Mad. 74.)

In giving judgment in that case, Sir J. Leach, V.-C.,

said :

" It would be difficult to maintain that where a

partnership is formed between professional persons, as

surgeons, and one dies, the other is obliged to give up his

business and sell the connexion for the joint benefit of

himself and the estate of his deceased partner. When
such partnerships determine, unless there be stipulations

to the contrary, each must be at liberty to continue his

own exertions, and where the determination is by the

death of one, the right of the survivor cannot be affected.

Such partnerships are very different from commercial part-

nerships. As to so much of the bill, therefore, which prays

a return of part of the premium, or a share of what the

goodwill of the trade sold for, the bill must be dismissed."

It follows from this that the so-called goodwill of medical

practitioners in partnership is not partnership property

within the meaning of sect. 20 of the Partnership Act,

1890, or such property of the partnership as partners in

the firm, or their representatives, are, upon a dissolution,
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entitled to have realised, for the purpose of the payment
of debts and the division of surplus assets under sect. 39.

In the case of a practitioner's bankruptcy it would seem

that there is no goodwill of his business which the trustee

in bankruptcy can sell.

However, where the "
goodwill

"
of a professional prac- If realised,

tice has been actually realised by a person in a fiduciary ^seVhave'to

position, or by means of an assignment in fraud of credi-
}?

e accounted

tors, the proceeds may be followed and claimed by those

from whom they cannot in conscience be withheld.

Thus, where an attorney, being in insolvent circum-

stances, disposed of his business (giving a covenant that he

would not practise), in consideration of a sum of cash, and

an annuity settled upon his wife for life for her separate

use, and afterwards on himself for life, it was held that

the provision for the payment of the annuity was fraudu-

lent and void against his creditors. (Neale v. Day, 28 L. J.

Ch. 45
;
7 W. E. 45.)

In Small v. Graves (2 De Gr. & Sm. 706), the widow and

executrix of a surgeon-dentist (by an agreement in which

she was described as such widow and executrix) sold the

goodwill of her late husband's business and the advantages
of an introduction to the patients for the sum of 500/., which

she claimed to retain for her own exclusive benefit, as

arising from her personal influence with the patients ;
but

the judge held that the whole or some part of the 500/.

must be considered as belonging to the estate of the

testator. He intimated that some allowance might be

made to the widow, but he could not accede to the proposi-

tion that no part of the purchase-money belonged to the

testator's estate. Apparently, if the widow had not been

executrix, and had not intermeddled in any way with her

husband's estate, there would have been no ground for

complaint against her for using any influence she had with

the patients to secure a benefit for herself.

The purchaser of the goodwill of a business from a

trustee in bankruptcy or liquidation has no right to restrain



112 GOODWILL.

Goodwill
when a part-
ner has been

expelled.

If to be paid
for out of

future profits
the party to

pay must
endeavour to

earn profits.

the bankrupt or liquidating debtor from setting up bond

fide a fresh business and soliciting the customers of his

former business, and it is immaterial whether the bankrupt
has or has not joined in the conveyance of the goodwill to

the purchaser. (See Walker v. Mottram, 19 C. D. 355.)

The trustee can only sell the positive element of the good-

will, that is, property passing by assignment ;
the trader

himself can also sell the negative element, that is, a cove-

nant express or implied not to do things in derogation of

the grant. A bankrupt trader, however, cannot be

compelled to enter into any covenant restricting him from

carrying on business in future in any way whatever, and,

if while bankrupt he should enter into such covenant, it

would be doubtful whether it could be enforced against

him.

In the same way a partner who has been expelled under

a provision in partnership articles, and has been repaid his

share of the capital, will not, in the absence of stipulations

to the contrary, be restrained from carrying on the busi-

ness on his own account and soliciting the old customers

of the firm. It is just as if the partnership had been

dissolved and each party left to carry on the business as he

likes. (Damon v. Beeson, 22 C. D. 504.)

If the goodwill of a medical practice is sold in con-

sideration either partly or entirely of a share of the future

profits or earnings of the practice for a fixed period, there

is an implied covenant that the purchaser will not during

that period, by his wilful act or default, prevent the receipt

of earnings. (See Mclntyre v. Belcher, 14 C. B. N. S. 654,

determined in the Common Pleas in 1863.) The facts of

this case sufficiently appear from the judgment of Erie,

C. J., who said
" "We are bound to give effect to all

contracts according to the language of the instrument and

the nature of the transaction. The agreement here is, that

the goodwill of the practice of a surgeon then lately

carried on by one P. should be transferred to the defen-

dant, with possession of the house, and the defendant was
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to have sold to him the drugs, instruments, and furniture

employed in the business for 17 : 5s., the plaintiffs

engaging to pay rent and taxes up to a certain day, and

that P. should not within ten years from the date of the

agreement practise as a surgeon, &c., at or within ten miles

of the place ;
and the defendant agreed that he would, on

condition of the premises, pay the plaintiffs, in respect of

each of four successive years, ending, &c., if he should be

living at the end of each respective year, one fourth part of

the earnings and receipts in respect of the said practice

without any deduction for expenses. The breach assigned
is that the defendant, having been let into possession, has

by his own acts and default wholly disabled and in-

capacitated himself from further carrying on the said

business, and from getting or obtaining any further

earnings or receipts therefrom, contrary to the agreement
in that behalf. The substance of that is, that he has

wilfully chosen to destroy the goodwill. Is that a breach

of the agreement ? I think it is necessarily implied from

the stipulations in the agreement that the defendant would

take common and ordinary care so to carry on the business

as to realise receipts. And a wilful omission so to do

renders him liable to an action."

Willes, J., said :
" The nature of the stipulated payments

is such that it is necessary that the business should con-

tinue to be carried on during the four years. By wilfully

incapacitating himself from doing so, the defendant clearly

breaks his contract. As, if I grant a man all the apples

growing upon a certain tree, and I cut down the tree, I am

guilty of a breach."

The other judges, Williams and Byles, JJ., were of the

same opinion. (See also Telegraph Despatch and Intelligence

Co. v. McLean, 8 Oh. 658.)

It seems that a successor who purchased a practice with

notice of an annuity or other payment contracted to be

paid thereout, or out of the profits thereof, would take the

practice subject to providing such annuity or payment.
c. i
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by assignment
of goodwill.

Unsatisfac-

tory state of
the law as to

assignment
of goodwill.

Remarks of

Kay, L. J.

(See Werderman v. Sorittt Gtntrak <TEkctricitt, 19 C. D.

246, 257).

It is difficult to define what a purchaser of the "
good-

will
"

merely of a professional business acquires, in the

absence of any introduction or of covenants restraining

those who were before the purchase possessed of the pro-

fessional connection, and it is clear that the mere assign-

ment of the goodwill of a professional practice conveys

very little to the purchaser. Even in the case of a trade

the purchaser does not necessarily get much protection, for

the vendor may carry on business in the same way as any

stranger might lawfully do. Kay, J., says, in the case of

the Bristol, fyc. Bread Co. v. Maggs (44 C. D. at p. 620) :

" After some conflict of opinion it has been decided by the

Court of Appeal in Pearson v. Pearson (27 C. D. 145), that

a man who sells the goodwill of a business may not only
set up a similar business next door and say that he is the

person who carried on the old business, but that he may
also solicit the customers of the old business to deal with

him, although by these proceedings he might not only

destroy all benefit to the purchaser of the thing which he

had bought, but might recover to himself the actual pos-

session of it. Such a fraudulent proceeding, according to

the decision, cannot be prevented by any court of law or

equity."

In Smith v. Hancock ([1894] 2 Ch. 377), Kay, L. J.,

again remarked on the unsatisfactory state of the law as

to goodwill. In that case the defendant, who had been

carrying on business of a grocer, as T. P. Hancock, sold

the business and covenanted not to carry on or be in any-
wise interested in any similar business within a specified

area. Some time after the sale, the wife of the defendant

opened a grocer's shop, within the area, under the style of
" Mrs. T. P. Hancock." The defendant took no part in

carrying on the business, but he assisted his wife to obtain

a lease of the shop, and to prepare a circular to old cus-

tomers which, to some extent, he distributed. Kay, L. J.,
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who differed from the other judges of the Court of Appeal
in thinking that an injunction ought to be granted, said :

" What the defendant has done seems to me to be a

deliberate attempt to defraud the plaintiff by getting back

some of the goodwill which the defendant sold to him.

It is a principle of English law that a vendor shall not,

after the sale, derogate from his own grant. For example,
if a man sells a house with windows in it looking over his

adjoining land, he cannot afterwards build upon that ad-

joining land so as to obscure such windows If a

man sells the goodwill of a business, I have never been

able to understand why the same principle should not

apply. It is an anomaly by no means creditable to the

law that there is an exception to the rule in that case, and

it is therefore necessary to obtain an express contract from

the vendor not to carry on a like trade."

In Trego v. Hunt ([1895] 1 Ch. 462), partnership articles

provided that at the end of the partnership term the good-
will should be the sole property of one partner. Another

partner extracted from the books a list of the names and

addresses of the customers of the firm with the object, as

he admitted, of using such list, after the expiration of the

partnership, for the purpose of soliciting the customers of

the firm. On an injunction being applied for, Stirling, J.,

held that in the absence of express stipulation to prevent

the defendant from competing after the determination of

the partnership, or from soliciting the customers of the

firm, or from making use of information acquired by him
while a partner, the defendant was entitled to do what it

was sought to restrain him from doing. That result was

the legitimate consequence of the decision of the Court of

Appeal in Pearson v. Pearson (27 C. D. 145). The decision

was affirmed by the Court of Appeal, the judges holding
that they were bound by the decision in Pearson v. Pearson ;

but counsel for the plaintiff intimated that the case would

probably be taken to the House of Lords, in the hope that

i2
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the highest Court might disapprove of the principle of

Pearson v. Pearson.

Render of A "render of customers," however, has heen held to
3r8 '

extend much further than an assignment of goodwill. In

Davis v. Smaggasgale (W. N. (1890), p. 158), where the

defendant, a varnish and polish maker, had agreed for a

consideration to
" render

"
to the plaintiff all his customers,

an injunction was asked to restrain the defendant from

soliciting any person who had been his customer before the

agreement to deal with the defendant or not to deal with

the plaintiff in varnish or polish, or otherwise dealing in

the same with such customer.

North, J., granted the injunction asked, on the ground
that the defendant, having

" rendered
"

his customers,

could not by soliciting or supplying them derogate from

his own grant ;
and this decision was affirmed by the Court

of Appeal (Lord Esher, M.R., Lindley and Bowen,

L.JJ., ibid, p. 169).

Such being the state of the law as to goodwill, the

vendor being at liberty, in the homely phrase quoted by
Lord Macnaghten, in the Maxim-Nordenfeldt Case, to

"
sell

the cow and sup the milk," it follows that the rights of a

purchaser from a retiring medical practitioner of a medical

practice, or the goodwill of a practice, depend almost

entirely on the covenants restraining the vendor from

practising as before, and on the stipulations as to an
" introduction

"
contained in the purchase agreement. It

is therefore of the highest importance to the purchaser of

a practice to have apt covenants inserted so that he may
have a legal guarantee that the vendor shall not continue

his practice, or start a new practice in opposition to the

purchaser, and so re-possess himself of the connection, for

the benefit of which the purchaser has given valuable

consideration.

Necessity for It is also of vital importance to a medical man established

*n practice, when arranging to take a partner, or to a
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practitioner engaging an assistant, to guard himself against
ti ns

.

on

the risk of the proposed partner or assistant, at the dissolu-

tion of the partnership, or the termination of the contract

of service, setting up in independent practice in the

neighbourhood, and stealing away his late partner's or

employer's patients.

Clauses to secure this end are usually inserted in part-

nership articles, in assignments of, or agreements to

transfer, medical practices, and in written agreements

engaging assistants
;
and the breach or alleged breach of

such clauses has often led to litigation. A covenant which

restricts the right of a medical man to use his art and skill

for the benefit of the public where he will, is one of those

covenants in restraint of trade which have for centuries

been the subject of the decisions of the courts.

Originally all covenants in restriction of trade, whether All restric-

limited or unlimited, were alike held void, as being atone
>

time
6

contrary to public policy, which required that every man teld void,

should be at liberty to work for himself
;
but there have

been great changes as to considerations of public policy

between the date of the decision of Mr. Justice Hull, in the

time of Henry V., when the judge wished to send to prison

a plaintiff proceeding on such a covenant, and the recent

decision of the House of Lords, in Nordenfeldt v. The

Maxim-Nordenfeldt Guns, fyc., Co. ([1894] A. C. 535),

where a world-wide restriction was enforced against the

defendant, as far as certain businesses formerly carried on

by him were concerned.

It will be useful to give a short history of the law, and

to notice, so far as they bear upon the present subject,

some of the very numerous decisions dealing with these

bovenants in restraint of trade. Extracts from some of

the cases that have arisen on bonds or covenants entered

into by medical men, and on agreements where the circum-

stances are analogous to those that arise between medical

men, are collected in chronological order in the Appendix,
at the end of this chapter.
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It is provided by Magna Charta that " No Freeman shall

be ... disseised of his Freehold or Liberties or free Cus-

toms . . . but by lawful Judgment of his Peers or by
the Law of the Land "

;
and these words, it was said in

some of the old cases, have always been taken to extend

to freedom of trade.

In the Ipswich Tailors' Case, Mich. 12 Jao. 1, 11 (Reports,

54a), "it was resolved that at the common law no man
could be prohibited from working in any lawful trade, for

the law abhors idleness, the mother of all evil, ofiuni

omnium vitiorum mater, and especially in young men who

ought in their youth (which is their seed time) to learn

lawful sciences and trades which are profitable to the

Commonwealth, and whereof they might reap the fruit in

their old age, for idle in youth, poor in age ;
and therefore

the common law abhors all monopolies, which prohibit

any from working in any lawful trade
;
and that appears

in 2 Hen. V. 5 b
;
a dyer was bound that he should not

use the dyers' craft for two years, and there Hull held,

that the bond was against the common law, and by G-d

if the plaintiff was here he should go to prison till he paid
a fine to the King."
A case in the time of Queen Elizabeth is reported as

follows :

" In debt upon a Bond, the Condition was that if Robert

Batchelor did use the trade of a Haberdasher as Journey-

man, Servant or Apprentice, or as a Master, within the

County of Kent, within the Cities of Canterbury and

Rochester, within four years after the date, that then if he

pay twenty pound upon request, the Obligation to be voyd.
And all the Justices agreed that the condition was against

Law, and then all is voyd, for it is against the liberty of a

Freeman, and against the Statute of Magna Charta,

cap. 20, and is against the Commonwealth (2 Hen. Y. 5 b),

and Anderson said that he might as well bind himself that

he would not go to Church, and judgment was given

against the plaintiff." (Claygatc v. Batchelor, Owen, 143.)
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" Public policy," however, as Burroughes, J., said, in an Public policy

often-quoted passage,
"

is a very unruly horse, and when

once you get astride it, you never know where it will changed from

tt i j AV ,11 j time to time.

carry you. It may lead you from the sound law
;
and

as time went on and trade became of greater importance in

this country, the common law " which so much favoured

trade
"
adapted itself to the altered conditions. It came

to be seen and was recognized by the law that the principle

was (as stated by James, Y.-O., in Leather Cloth Co. v.

Lorsont, 9 Eq. 345), that: "Public policy requires that A man ought

every man shall be at liberty to work for himself, and

shall not be at liberty to deprive himself or the State of tage, and
tlisrcfor to

his labour, skill, or talent, by any contract into which he be able to

enters; on the other hand, public policy requires that
noTto'com^

when a man has by skill or by any other means obtained pete with his

something which he wants to sell, he should be at liberty
p

to sell it in the most advantageous way in the market
;

and in order to enable him to sell it advantageously in the

market, it is necessary that he should be able to preclude

himself from entering into competition with the purchaser.

In such a case, the same public policy that enables him to

do that, does not restrain him from alienating that which

he wants to alienate, and, therefore, enables him to enter

into any stipulation, however restrictive it is, provided
that restriction in the judgment of the Court is not un-

reasonable, having regard to the subject-matter of the

contract."

Jessel, M. E., said :
" It must not be forgotten that you

are not to extend arbitrarily those rules which say that a

given contract is void as being against public policy,

because, if there is one thing which more than another

public policy requires, it is that men of full age and com-

petent understanding shall have the utmost liberty of

contracting, and that their contracts when entered into

shall be held sacred and shall be enforced by courts of

justice. Therefore you have this paramount public policy

to consider that you are not lightly to interfere with this
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freedom of contract." (Printing and Numerical Registering

Co. v. Sampson, 19 Eq. 462, at p. 465.)

And Fry, L. J., said, in a recent case :

" I think that the law with regard to public policy is

one of a very different description from the law which is

laid down in absolute terms for all time. It would be

strange, and I think it would be unreasonable, if a con-

tract which might now be for the public benefit were held

to be void because, in the reign of Henry V. or in the

reign of Elizabeth, that contract was contrary to public

policy. It is impossible to look at the history of the law

and not to see that contracts which at one time were

deemed and I daresay justly deemed to be contrary to

public policy, at another time have been deemed to be con-

sistent with public policy and for the public benefit. A
forcible illustration of that fact is furnished by the very
case which is the foundation of this branch of the law, the

case in 2 Henry V., which excited the indignation of

Mr. Justice Hull in a manner which has made his name

immortal in the books. As has been pointed out by Lord

St. Leonards, the general principle, that a contract in

restraint of trade which is unreasonable is void, is still the

law; but the particular conclusion at which the judge
arrived that that particular contract was against public

policy is entirely at variance with modern decisions.

"What Lord St. Leonards said, in Egerton v. EarlBrownlow

(4 H. L. C. 238), was this :
'

Angry as the learned judge
was at that infraction of the law, what has been the result

of that very rule without any statute intervening ? That

the common law, as it is called, has adapted itself, upon

grounds of public policy, to a totally different and limited

rule that would guide us at this day, and the condition

which was then so strongly denounced is just as good a

condition now as any that was ever inserted in a contract,

because a partial restraint, created in that way, with a

particular object, is now perfectly legal. Without any
exclamation of the judge and without any danger of
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prison, any subject of the realm may sue upon such a

condition as Mr. Justice Hull was so very indignant at in

that particular case.'
' :

(Fry, L. J., in Dames v. Davies,

36 0. D. 359, at p. 397.)

Lord Watson, in his judgment, in the recent Maxim-

Nordenfeldt Case ([1894] A. C. 535), points out that, in

England, at least, it is beyond the jurisdiction of her

tribunals to mould and stereotype national policy, and

remarks that the series of cases on this subject will be

found to record the history of a protracted struggle

between the principle of common honesty in private

transactions, on the one hand, and the stern rule which

forbade all restraints of trade on the other.

Mr. Justice Kekewich, in giving judgment recently, in

an action to enforce a restrictive covenant, said :

" It is

urged that you must construe this strictly against the

covenantors, because provisions of this kind are odious to

the law. That may have been said, and there may have

been much in it, but to my mind, the odious character of

these covenants has been exhausted, and the courts have

considered them and limited their effect by restraining

them within narrow limits, so that they are not odious to

the law, and a covenant within these restricted limits, not

to enter into business within certain allowed area nor

beyond certain allowed purposes, is no longer against the

law, but is recognised and enforced." (8howell v. Winkup,
60 L. T. 389.)

The old cases seemed to make no distinction between General

contracts in general restraint and contracts in partial restraints*

1

restraint of trade. It has always been held that contracts of trade,

in general restraint of trade are void as being contrary to

public policy, but contracts in partial restraint of trade

have repeatedly been upheld in the courts, and the dis-

tinction between a general restraint, and partial restraints,

of trade "
is embedded in the reports and text books of the

last three centuries."

In the leading case of Mitchel v. Reynolds, in 1711 (1 P. Leading case
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of MitcM v.

Reynolds.

Adequacy of

consideration

is a matter
for the par-

ties, and the
Court will

not examine
into it.

App., p. 149.

Wins. 181
;
Smith's Leading Cases, Vol. I.), it was laid

down that the general rule is,
" that all restraints of trade,

which the law so much favours, are bad
;
but to this

general rule there are some exceptions ;
as if the restraint

be only particular in respect of time or place ;
and there

be a good consideration given to the party restrained. A
contract or agreement upon such considerations, so re-

straining a particular person, may bo good and valid in the

law, notwithstanding the general rule. (Per "Willes, C. J.,

in The Master, Sfc. of Gtinmakcrs v. Fell, Willes, 388.)

For a long time after the decision of Mitchel v. Reynolds,

it was the practice of the courts to enquire into the value

of the consideration received by the person restrained, and

an agreement or bond given to effect a partial restraint of

trade was held good or bad, according as the consideration

was adequate or inadequate.

It was, however, decided by the Exchequer Chamber, in

1837, in the case of Hitchcock v. Coker (6 A. & E. 438),

and has since been regarded as settled law, that in cases of

partial restraint the examination of the adequacy of the

consideration is not properly for the Court, but for the

parties who enter into the agreement ; although the burden

remained as before upon the covenantee to show that there

was some good and valuable consideration. The Court

would not inquire whether the party submitting to the

restraint made a judicious contract, or weigh whether the

consideration was equal in value to that which the party

gave up or lost by the restraint under which he placed

himself ;
it was enough that there actually was a conside-

ration for the bargain, and that such consideration was a

legal consideration and of some value. It was laid down
in the course of the judgment of the Court, that if there is

no consideration, or a colourable consideration of no real

value, the contract in restraint of trade, which in itself is

never favoured in law, must either be a fraud upon the

rights of the party restrained, or a mere voluntary con-

tract, a nudum pactum, and therefore void.
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The same considerations in general apply to medical

practices as apply to localised trades, and decisions in the

cases of world-wide businesses and of trade secrets have

little bearing upon present requirements.

Shortly, the requisites of a valid covenant restricting the Requisites

right to practice medicine and surgery are two : first, restrictive

there must be a consideration, that is, some value, advan- covenant,

tage or forbearance given or extended to the party whose

right is to be restricted
;
and secondly, the restrictive cove-

nant must not impose a more extensive restraint than is

necessary for the reasonable protection of the party who

originally gave the consideration of which the covenant

was the acknowledgment. It is obvious, therefore, that

a restraint on medical practitioners must be limited as to

space, for no practitioner can reasonably require to exclude

another from the whole kingdom.
A restrictive covenant is not necessarily unreasonable Need not be

because it is not confined to the lifetime of the covenantee, lifetime

or to such time as he shall continue to carry on business,
of the personITT T i 1 e protected

for it is consistent with public policy that the owner 01 a from corn-

business or a professional connection should be able to Petltlon -

secure the value of it by assigning it to a purchaser, or

should be able to bequeath it
;
and in Hitchcock v. Coker App., p. 149.

(6 A. & E. 349) ;
Sainter v. Ferguson (7 C. B. 716) ;

Mills App., p. 161.

v. Dunham ([1891] 1 Ch. 576), and many other cases,

restrictions co-extensive with the life of the covenantor

have been held valid.

A covenant not to practise, notprimafacie limited as to

time, will not be restricted in duration to the lifetime of

the covenantee, unless it contains expressions pointing to a

shorter period of restriction. (See Hastings v. Whitley, 2

Ex. 611), where the defendant had covenanted not to

practise, within certain limits, at any time after the deter-

mination of his engagement with W. " without the con-

sent in writing of the said W." These latter words were

held not to confine the period to W.'s lifetime. The

argument that W. could not contemplate giving consent
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Such cove-

nants must
be evidenced

by writing.

Do not cease

when person
protected
ceases to

practise.

Reasonable-
ness and

validity de-

pends on the

nature of the
trade or

profession.

App., p. 151.

Covenant
must be
definite.

App., p. 175.

Must not be
too wide.

in writing except during his life was overruled, and the

bond was held enforceable by W.'s executors.

These restrictive covenants, not being prima facie agree-

ments to be performed within one year of the making
thereof, must be evidenced in writing so as to satisfy the

Statute of Frauds.

The restriction does not cease to operate in a case where

the covenantee has ceased by himself or his assigns to

carry on business (Elves v. Crofts, 10 C. B. 241), for if

the contract is reasonable when it is made, subsequent cir-

cumstances, such as the fact of the covenantee ceasing

business, so as no longer to want protection, do not affect

its operation. (S. C.).

The reasonableness and therefore the validity of a re-

straint depends very much upon the nature of the trade or

practice which may require a larger or smaller district to

carry it on, according to circumstances. A covenant to

retire from medical practice altogether would not be

enforceable, as such a stipulation would be a general

restraint and contrary to public policy. (See Davies v.

Dories, 36 C. D. 359
; compare Perls v. Saalfeld, [1892]

2 Ch. 149.) A covenant to retire from practice altogether

for even a limited time would be equally void. (See Ward
v. Byrne, 5 M. & W. 548.)

A restrictive covenant must not be vague in its terms,

for the Court will not make a contract between the parties,

but will only enforce a definite contract if such have been

entered into by them (Da vies v. Dames) ;
and the Court

cannot create or carve out a new covenant for the sake of

validating an instrument which would be otherwise void.

(Baker v. ffedgecock, 39 C. D. 520.)

Such a covenant need not however be in express terms,

but maybe inferred from the recitals of a bond. (Gravely

v. Barnard, 18 Eq. 518.)

Every restraint which is larger than is required for

the necessary protection of the party with whom the

contract is made, is unreasonable and void, as being in-
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jurious to the interests of the public, on the ground of

public policy.

Tindal, 0. J., in delivering the judgment of the Court

of Exchequer Chamber, on appeal from the Court of

Queen's Bench, in Hitchcock v. Coker (6 A. & E. 438), said: App., p. 149.

" We agree in the general principle adopted by the Court Must not be

that where the restraint of a party from carrying on a trade sufficient for

is larger and wider than the protection of the party with the protection

whom the contract is made can possibly require, such covenantee.

restraint must be considered as unreasonable in law, and

the contract which would enforce it must be therefore void."

Fry, L. J., has pointed out that that passage was adopted

by Lord Wensleydale, when a Baron of the Court of

Exchequer, in delivering judgment in Ward v. Byrne (5

M. & W. 548), and therefore the rule so expressed has the

authority of the Court of Queen's Bench, Exchequer, and

Exchequer Chamber. (Fry, J., in his judgment in JRousillon

v. Rousillon, 14 C. D. 351.)

In Benwell v. Inns (24 Beav. at p. 312), Eomilly, M.E., APP ., p. 167.

said :

" If one having a milk walk of one mile in diameter

were to require a restriction far exceeding the limit of his

walk, and there were no explanation of the necessity of

such restriction, that might be an undue restraint of

trade."

If a restrictive covenant is in other ways wider than can

be reasonably required, the fact that it is only stipulated

to be binding for a short time will not make it less open
to objection ;

for what the law does not allow is not to be

tolerated because it is of short duration. When a general

restriction, limited only as to time, is imposed, the public

are altogether losers, for that time, of the services of the

individual, and do not derive any benefit whatever in return.

(See Ward v. Byrne, 5 M. & W. 548, where a covenant App., p. 151.

not to follow a certain trade for nine months was held void.)

What is a reasonable restriction as to space in the case Reasonable

of a medical practice will vary according to the nature of

the practice. For instance, such limits as " within ten the nature of

the practice.
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App., p. H5.

Country.

App., p. 188.

App., p. 171.

App., p. H6.

London.

Surgeon-
dentist.

App., p. 147.

App., p. 153.

Distance
measured aa

the crow flies

miles all round from Thetford
"

(Davis v. Mason, 5 Term

Rep. 118) ;
"within ten miles of Newton in Montgomery-

shire" (Palmer v. Mallet, 36 C. D. 411) ;

"
Weymouth or

within ten miles thereof," (Fox v. Scard, 33 Beav. 327) ;

" Macclesfield or within seven miles thereof," and even a

covenant " not to set up a surgeon in the town of Ayles-

bury or within twenty miles
"
(Hayward v. Young, 2 Chitty

407) ;
have been held valid.

In London a covenant not to practise or reside within

two miles and a half from 28, Dorset Crescent, and a cove-

nant not to reside or visit patients within three miles from

an address in Park Street, Camden Town, have been up-

held.

A covenant by a surgeon-dentist not to practise in

London has been held good, and an interlocutory in-

junction was granted where a dentist's assistant had

covenanted that he would not for fourteen years practise,

or in any way engage in the practice or profession of a

dental surgeon, either on his own account or as assis-

tant to any dentist (other than the plaintiff) in the city of

Chester, or in either of the counties of Chester, Flint, or

Denbigh, within sixteen miles by the nearest road from

Chester Cross, or in any place within the boundaries of the

borough of Birkenhead (Sullin v. Teece, W. N. (1868),

p. 196) ;
but a covenant not to practise as a surgeon-

dentist at or icithin 100 miles of tlie city of York has

been held too wide to be enforced (Homer v. Graves,

7 Bingham 735), as has also a covenant by a surgeon-

dentist that he would not after the end of his time of

service practise in any of the towns where his principals

might have been practising before the expiration of his

service. (Mallan v. May, 11 M. & W. 653.)

Where a radius is stipulated within which practice is

not to be carried on, the distance is measured (unless some

other method is adopted in the agreement) in a straight

line
" as the crow flies." (Mouflet v. Cole, L. B. 7 Ex.

70 ; 8 Ex. 32.)
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If the district is not defined, or is made too extensive, Court will not

the restraint will be entirely void, as the Court will not ^KSSsf*
itself fix limits which it would regard as reasonable

; if,
the reasonable

however, there are two separate limits named, one of which

is reasonable and the other unreasonable, the Court will K^3
,
one

reasonable
enforce the restraint within the reasonable limits without and others

regarding the illegality of the more extensive restriction
;

unreasonable-

and it will give effect to such restrictive stipulations as the

party can legally bind himself to. The general rule is,

that where you cannot sever the illegal from the legal part

of a covenant, the contract is altogether void
;
but where

you can sever them, you may reject the bad part and

retain the good. This was so held, in 1726, in the case of

Chesman v. Nairiby (2 Strange, 739
;
1 Bro. P. C. 234), APP ., p. 144.

which ultimately went to and was affirmed by the House

of Lords in 1727. In that case a bond was given by the

defendant to the plaintiff in consideration of her teaching
the defendant the trade of a linen-draper, conditioned that

the defendant should not, after leaving the service of the

plaintiff, carry on that trade within half a mile of the

plaintiff's then dwelling-house, or of any other house that

the plaintiff, her executors and administrators, should

remove to. A breach was assigned within half a mile of

the plaintiff's then house, but it was argued for the defen-

dant that the clause as to removing made the restraint a

general one.

The defendant's counsel admitted that if the breach had

been assigned upon the elsewhere, it might be difficult to

support the bond, but contended that that part was good
whereon the breach was assigned, and that if a bond was

given, with condition to do several things, and some were

agreeable to law, and some against the common law, the

bond should be good as to the doing the things agreeable

to law, and only void as to those that are against the law.

The Court of King's Bench unanimously gave judgment
in favour of the plaintiff, and this judgment was afterwards

affirmed in the House of Lords.
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App., p. 153.

Court -will

enforce
covenants
as to defined

patients,

although the
words of the

covenant may

In the Maxim-Nordenfeldt Case, Nordenfeldt had cove-

nanted that he would not for twenty-five years carry on the

business of a manufacturer of guns and ammunition, or

any business competing or liable to compete with that for

the time being carried on by a company to whom he sold

his business. The covenant was enforced as to the gun and

ammunition business, that part of it being held separable

from the restraint from all competition with the assignees.

(See the judgments of the Court of Appeal, [1893] 1 Ch.

630.)

On the same principle, where an assistant to a surgeon-
dentist had covenanted that after the expiration of

a term of service he would not practise in London or in

any of the towns or places in England or Scotland where

his employers might have been practising before the

expiration of the said service, it was held, in an action for

damages against him for practising in Great Russell

Street, Bloomsbury, that the covenant not to practise in

London was valid, the limit of London not being too large

for the profession in question ;
that the stipulation as to

not practising in towns where the employers might have

been practising during the service, was an unreasonable

restriction, and therefore illegal and void; but that the

stipulation as to not practising in London was not affected

by the illegality of the other part. (Afatlan v. May, 11

M. & W. 653.) It is somewhat amusing to observe that

subsequently, on a special case, the judges held that London

must be taken in its proper sense as the City of London, and

that the defendant was not liable to an action in damages
for having carried on the profession of a surgeon-dentist in

Great Russell Street, Bloomsbury Square. (13 M. & W.
517.)

On the same principle of dividing the valid from the

illegal portion of a restraint, where a party has covenanted

that he will not solicit or attend the present patients of a

practitioner, or such as shall have become patients during
a contemplated term of partnership or service, and also
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those who shall become patients after the expiration of the also include

contemplated term, the covenant will be held separable, patients.

and at any rate good as regards those persons who have

been patients prior to or during the subsistence of the

relationship between the parties, and an injunction will be

granted to restrain the covenantor from attending those in

the first and second category, they being persons defined

before the termination of the relationship ; while, as to

those who become patients of the covenantee after the

relationship has ceased, the restriction will be held not

enforceable, they being a body undefined at the time the

restraint is to begin to be effective
;
otherwise the restraint

would in fact operate as prohibiting attendance on such

persons as might from time to time be named. (See

Nicholls v. Stretton, 10 Q. B. 346
;
Baines v. Geary, 35 App., p. 187.

C. D. 155.) An injunction will be granted to enforce the App., p. 186.

restriction with regard to the sufficiently defined patients,

even in a case where such patients have declared that they
would not in any circumstances have called in the rival

practitioner for whose benefit the restraint was imposed.

(See Rogers v. Drury, 57 L. J. Oh. 504.) App., p. 190.

It is not unreasonable that a person to be restrained Practitioner

from practising within certain limits should, as an ad-

ditional safeguard, be also restrained from residing within residing in

certain limits. (Atkyns v. Kinnier, 4 Ex. 776
;
Raiclinson

c

v. Clarke, 14 M. & W. 187.)

A covenant is sometimes stipulated for that a retiring

practitioner shall not for a term let his house to a medical

man
;
or a covenant that the house of the retiring practi-

tioner shall not, for a term, be let to any medical man in

practice. Covenants analogous to these have been upheld.

Where a contract in restraint of trade is partly verbal Parol

and partly in writing, parol evidence may be given to
evidence>

show what the consideration for the restriction was. ( Cooper

v. Southgate, 10 Rep. 552.)

A covenant not to carry on business as a surgeon within Person

certain limits is broken if the covenantor practises as musTnot act

C. K as assistant.
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assistant to another surgeon within these limits. (Palmer
v. Mallett, 36 C. D. 411

;
of. Jones v. Heavens, 4 0. D.

636.)

An agreement by a medical practitioner to employ as

his assistant for such time as the master shall please the

person who is to be restrained, or, an agreement to con-

tinue such person's existing service as an assistant, has been

held sufficient consideration to support a restrictive cove-

nant. (Dames v. Mason, 5 Term Rep. 118
; Gravely v.

Barnard, 18 Eq. 518.)

It has been held that the wrongful dismissal of the cove-

nantor by the covenantee cannot be set up as a defence to

an action for infringing the restrictive covenant (Proctor v.

Sargent, 2 M. & Gr. 20), neither can the plea that the cove-

nantee did not provide his assistant with a dwelling-house
in accordance with a stipulation in the agreement which

provided for the restriction. (Carnes v. Neslitt, 7 H. & N.

158, 778.) Also, where, in consideration of the assign-

ment of a trade, and of a covenant to desist from using
that trade with customers named, the purchaser of the

goodwill covenanted to pay an annuity, it was held that a

breach by the vendor of his covenant by trading with one

of the customers did not entitle the purchaser to refuse pay-
ment of the annuity, but the purchaser might have his

action against the vendor for breach of the covenant on his

part. (Hunkcke v. Blackloice, 2 Wins. Saund. 156
; confer

Judson v. Bowden, 17 L. J. Ex. 172.)

In a case, however, where a qualified practitioner had

entered into an agreement to assist an unqualified person
in a medical practice which the latter was personally carry-

ing on, and as part of that agreement had bound himself

by a restrictive covenant, an injunction to restrain a breach

of the covenant was refused on the ground that the agree-

ment was illegal, as being a scheme to allow a medical

man to practise without being duly qualified. It was inti-

mated that the covenant would probably have been enforced

if the unqualified person had been the mere centre of a
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staff of qualified assistants, and had not himself carried on

the business of the medical profession. (Dames v. Makuna, App., p. 179.

29 0. D. 596.)

A restrictive covenant entered into with two or more Either

partners gives such partners joint and several interests in
jj^e assistant

the event of a dissolution of the partnership. Either on breach of
A ~ a restrictive

partner may sue to restrain a breach, and a release of the covenant.

covenantor by one partner is no defence to an action by
another. (Swallow v. Day, 12 Jur. 403

;
Palmer v. Mallet,

APP- P- 188 '

36 0. D. 411.)

A restrictive covenant adds to the value of the goodwill Benefit of

of a business, and becomes, therefore, part of the goodwill, COVenant

and is assignable with it, and passes by an assignment of Pas
.

ses *
*?

f .

r J
assign of the

the goodwill so as to give the assignee a right of action on goodwill of

an infringement. (Jacoby v. Whitmore, 32 W. E. 18;

Showell v. Winkup, 60 L. T. 389
;
Baines v. Geary, 35 App

'

^ 186>

C. D. 154; Batho v. Tanks, W. N. (1892) 101.)

In Benwett v. Inns (24 Beav. 307), it was held that an APp- P- 16 7-

assignee of part only of the business of the original cove- the business.

nantee was entitled to sue on such a covenant.

It is sometimes the practice of friendly and provident
Restrictive

societies, on entering into agreements with their medical entered into

officer, to stipulate that after the termination of his agree-

ment with them he shall not practise in the neighbourhood, friendly

but it does not seem to have been finally decided whether

such a stipulation can be regarded as reasonably necessary

for the protection of such societies so that they can enforce

it by injunction. In a case of Everton and Others (trustees

of a society at Walsall} v. Lynch, the defendant had entered

into an agreement to become medical officer of the Walsall

society, and had bound himself not to practise within five

miles of Walsall for a term of three years from the termi-

nation of his engagement. The defendant afterwards at

the end of three or four years resigned and became the

medical officer of another society, and it was alleged that

as a result many members of the society had gone over to

the rival organization in order to follow the defendant.

K2
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Wright, J., granted an interim injunction restraining the

defendant from practising within five miles of Walsall, but

a Queen's Bench Divisional Court (Mathew and Lawrance,

JJ.), on the 18th of August, 1894, dissolved this injunc-

tion, and said that the trial of the action should be

expedited, they being of opinion that the case was one for

a jury, that is, for damages and not for injunction.

Homer, J., however, in a very similar case (Johnstone

and Others v. Barkky, on the 22nd of August, 1894, "Law
Times" of 25th August, p. 372), considered that an in-

junction might be granted.
As to avoid- An agreement entered into by competing practitioners,

resident in the same district, to allot certain patients to

allotting each, and stipulating that patients so allotted to one of the

parties to the agreement should not be attended by the

App., p. 178. others of them, would not be legally enforceable. (Collins

v. Locke, 4 A. C. 674.)

or districts. Probably an agreement of the same nature to avoid

competition, by allotting similarly certain streets or villages

lying within a narrow compass, to one party exclusively,

would be held equally invalid, though there is a dictum of

Lord Campbell somewhat to the contrary in the case of

Shrewsbury and Birmingham Rail. Co. v. L. Sf N. W. Rail.

Co. (21 L. J. Q. B. 89.) In Hilton v. Eckersky (6 El. &
Bl. 47) certain manufacturers had entered into a bond to

carry on their works, and in certain events to close them, in

conformity with the resolutions of a majority. This agree-

ment was held void as being in restraint of trade in the

Court of Queen's Bench, and the judgment was confirmed

in the Exchequer Chamber. Crompton, J., one of the

judges, in giving his judgment in the Queen's Bench,
said :

" Most of such cases have occurred where one party
has sold a trade or profession to another, or where one

party has learned the trade and its secrets from the other,

and where, on such considerations, stipulations have been

entered into whereby the one party undertakes not to

exercise the trade or profession within reasonable limits as
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to time and distance. In the present case, the agreement

is, that in a certain event, all the parties contracting are

to close their works. And the consideration of the promise
of each is the promise of the others likewise to close their

works. So that the public are not recompensed for the

ceasing of the one party by the other parties being able

to carry on their trade with increased facilities. It is, I

believe, the first case where the mutually abstaining from

trade has been the consideration for a bond of this nature."

It is true that in Wickens v. Evans (3 Young & Jervis, 318) App., p. 147.

(a case which does not appear to have been cited in Hilton

v. Eckersky), three trunk-makers had divided the map of

England into three districts, one of which was allotted to

each party to the agreement, and mutually agreed that

each of them might travel into and sell trunks in his

allotted district without interruption from the other two

respectively, and the agreement was held valid by the

Court of Exchequer. But medical practitioners do not

interfere with each other save within limited areas, and

in such a case as that supposed the Court might adopt the

principle of Collins v. Locke rather than that of Wickens v.

Evans.

There is no objection to an agreement that the fees

received from certain patients or from certain districts

should be allotted either wholly or in certain proportions

to certain parties to an agreement, notwithstanding that

the work may be done by a party who does not receive the

fees for it. For each party may in turn receive benefit

from such a provision ;
it is no restraint put upon practice

but merely a method of profit-sharing or "
pooling

"

receipts. (See Collins v. Locke, ubi supra.} App., p. 178.

A restriction upon practice is usually secured either by Bond in a

a bond in a penal sum given by the person to be restrained f^Ues"
conditioned to be void if he shall not practise within the ment not to

limits, or if he shall pay a stipulated sum of money on so
prac lse '

practising; which bond will be read as implying a covenant

on the part of the obligor that he will not so practise.
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App., p. 175. (Gravely v. Barnard, 18 Eq. 518
;

National Prorinrial

App., p. 191. 2?r/& v. Marshall, 40 C. D. 112) ;
or "by an express covenant

by the person bound that he will not so practise, or if he

do so practise, he shall pay a stipulated sum or stipulated

sums of money as "
liquidated damages." The liquidated

damages may be fixed either at one lump sum payable
once for all on any infringement of the covenant not to

practise ;
or as separate sums payable upon separate in-

fringements ;
or for each day or week or month during

which the person to be restrained shall practise contrary to

the restriction. It is convenient that the stipulated sums

should be expressed to be payable as "liquidated damages" :

that is to say, that the parties agree that the sum or sums

stipulated shall be assessed between them as the damages
that may be recovered on action brought in consequence of

the breach of the covenant or various covenants without

giving actual proof of damage suffered.

Liquidated Where the intention is to secure the performance of a

penalty?

?

contract by the imposition of a fine or penalty, the sum

named is a penalty, and the party damnified can recover

only the amount of damage which he has actually sustained.

The expressions of the agreement, however, are not con-

clusive, and whether the sum stipulated to be paid for a

breach is to be treated as a penalty or as liquidated damages
is a question of law to be decided upon a consideration of

the whole instrument and the surrounding circumstances.

In Mercer v. Irving (E. B. & E. 563) the sum of 300/.

named in a restrictive bond entered into by a surgeon
on selling his practice was not expressed as "

liquidated

damages," and in an action against the covenantor the

jury assessed the actual damages sustained at 25/., but the

plaintiff was held entitled to recover the whole 300/. In

App., p. 161. Sainter v. Ferguson (7 C. B. 716) the sum mentioned in the

agreement was called a penalty, but was held by the Court

to be liquidated damages and not a mere penalty; and

conversely in certain cases a sum expressed to be payable
as liquidated damages has been held to be in fact a penalty,
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especially where the money was made payable in respect

of the doing or failure to do any of a number of things of

different degrees of importance, some of which might result

in very inconsiderable damages. Where articles
" contain

covenants for the performance of several things, and then

one large sum is stated at the end to be paid upon breach

of performance, that must be considered as a penalty ; but

where it is agreed that, if a party do such a particular

thing, such a sum shall be paid by him, there the sum
stated may be treated as liquidated damages." (Astky v.

Weldon, 2 B. & P. 346.)

Generally speaking the liquidated damages can only be

recovered on breach of the principal object of the covenant,

and not of some collateral safeguard. In Wallis v. Smith

(21 0. D. 243), in the Court of Appeal, the rule laid down

by Jessel, M.E., and adopted by the Court, was that where

a sum of money is stated to be payable either by way of

liquidated damages, or by way of penalty for breach of

stipulations, all or some of which are, or one of which is,

for the payment of a sum of money of less amount, that is

really a penalty and you can only recover the actual

damage, and the Court will not sever the stipulations.

When, however, the contract contains a condition for the

payment of a sum of money as liquidated damages for the

breach of stipulations of varied importance, none of which

is for the payment of an ascertained sum of money, the

general rule is that the sum named is not to be treated as

a penalty but as liquidated damages, though perhaps if one

of the stipulations was of very trivial importance it might
be treated as a penalty. (See also Law v. Local Board of

Redditch, [1892] 1 Q. B. 127.)

With regard to the forfeiture of purchase-money to be As to for-

paid by instalments, see the recent case of Barton v. Cape- instalments.

well Continental Patents Co. (5 Reports, 374). A deposit

paid by a purchaser being a guarantee for the fulfilment

of the contract by him may be retained by the vendor even

in the absence of any stipulations as to its forfeiture, if the
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purchaser makes default; and a stipulation that a first

instalment which has been paid on an agreement for the

sale of a practice or other property, shall be forfeited as

liquidated damages if the purchaser makes default in com-

pleting will be held binding. But where an agreement is

made that purchase-money shall be payable by instalments

at specified times, and in case of default by the purchaser

in paying any of the instalments all payments made shall

be absolutely forfeited to the vendor as liquidated damages,
the sums mentioned will be considered as penal sums and

their forfeiture as liquidated damages will not be enforced,

for the damages would be increased according as the pur-

chaser had paid more instalments.

Care should be taken to express in the agreement or

bond, if such be the intention, that the restraint is to be

binding after the termination of the rest of the agreement ;

as in some cases assistants have argued that the restrictive

covenant was only intended to bind them duroute scrvitio.

App., P . 173. (See Cames v. NfBlitt, 7 H. & N. 158, 778; 30 L. J. N. S.

Ex. 348
;
31 Ib. 273

; compare King v. Hamell, 5 H. &
N. 106.)

Protected Where a practitioner is protected by a restrictive cove-

Beuler nant secured by a bond or by an agreement to pay a sum
for damages as liquidated damages, the covenantee, if the restraint is

tion%ut not" infringed, has a right both at law and in equity, and could,
for both. under the old practice, obtain relief in either, but not in

both Courts; he could choose his jurisdiction and the

remedy he would have. The party whose right was

infringed could either sue on the bond or agreement for the

damages, or he could apply in the Courts of Equity for an

injunction restraining the covenantor from continuing to

practise within the defined limits. Where, in the old

cases, the complainant desired relief by way of injunction,

the practice was for him to file his bill in equity, which

was ordered to stand over until the legal right should be

established in an action at law. If the plaintiff succeeded

and took nominal damages only, he could then obtain
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equitable relief by way of injunction, but if he obtained

substantial damages, or even proved against the defendant

in bankruptcy, the Court of Equity, if he came back to it,

dismissed his bill, considering that the plaintiff had had

his remedy at law, that the contract no longer existed, and

that the defendant, from whom the damages had been

recovered, had, at any rate where the damages were fixed

at a lump sum, in effect, purchased the right to practise

within the limits from which he had been before excluded.

(See Sainter v. Ferguson, 1 Mac. & Or. 286
;
Fox v. Scard, App., p. iei.

33 Beav. 327.) App., P . 171.

This cumbrous practice is now happily obsolete, as by Courts of

the Chancery Eegulation Act, 1862 (Sir John Rolfs Act), ^3
it was enacted that in all cases in which any relief or full relief,

remedy within the jurisdiction of the Courts of Chancery
should be sought in any suit or matter instituted therein,

and whether the title to such relief or remedy should be or

should not be incident to or dependent upon a legal right,

every question of law or fact cognisable in a Court of

Common Law, on the determination of which the title to

such relief or remedy depended, should be determined by
or before the same Court.

Sometimes the liquidated damages are fixed not at a

single lump sum, but at stipulated amounts payable in

respect of each single breach, or for each day or week

during which there shall be any continuing breach. If

the covenantee has recovered some of such amounts, it will

not be possible for the covenantor to contend that he has

purchased any right to practise indefinitely, as the sums

recovered are only liquidated damages in respect of such

breaches as are sued on
;
but if afterwards the covenantee

applied for an injunction, it would probably be refused, as

the covenantee would be held to have already elected which

form of remedy he would have.

The plaintiff in applying for an injunction often offers

to waive any penalties recoverable under his bond or agree-

ment, the injunction being in his view the only adequate
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remedy; and the Court in granting relief by way of

injunction has called upon the plaintiff to undertake not

App., p. 175. to sue for the damages (see e.g., Howard v. Woodward, 34

L. J. Ch. 47) ;
but it has been said by Romilly, M.K.,

that even without any express waiver, if after obtaining an

injunction to enforce a restraint of this nature the

covenantee sues for damages, the defendant may come to

App., p. 171. the Court and have the injunction dissolved. (Fox v.

Scard, 33 Beav. 327.)
Protected Where the protected practitioner elects to recover the

on recovering liquidated damages, he is treated as selling the right to

tatfT^toh
18

Practise at a price fixed beforehand, and, as was said by
sold the right Campbell, C.J.,

" On the damages being paid, the agree-
18e ' ment will be at an end, and the defendant may practise as

much and wherever he choose."

Protected It is embarrassing to claim both an injunction and the

stipulated damages, as the plaintiff cannot ask for both
;

whether he and therefore a practitioner protected by a restrictive

damages or covenant with stipulated damages should, where his right

is infringed, elect his remedy before he issues his writ, and

should not embarrass the defendant by claiming relief

both by way of injunction and of the liquidated damages.

App., p. 173. In the case of Games v. Nesbitt (1 H. & N. 158, 778
;
30

L. J. Ex. 348
;
31 Ib. 273), the plaintiff claimed both

kinds of relief
; and, although at an early stage offered to

waive the damages and take the injunction, he was held to

have precluded himself, by the endorsement on his writ,

from claiming an injunction ;
he recovered the liquidated

damages, but the injunction was refused.

In a very recent case, however, Gent v. Harrison, noted

in 95 L. T. Jo. 296, the plaintiff, who made such a double

claim, was more leniently treated. There the defendant had

entered into an agreement that he would not for the space

of three years .... act as a tailor, &c., within a certain

radius, under the penalty of 500/. as liquidated damages.
On a breach of the agreement the plaintiff claimed both

an injunction and the liquidated damages. An interim
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injunction was granted on motion, and the action was

ordered to be set down for the point of law to be argued
whether the defendant would not, on payment of the 500/.

liquidated damages, be absolved from any obligation

under the agreement. The plaintiff afterwards withdrew

his claim for damages, and at the hearing, Kekewich, J.,

held that the defendant ought, when the motion came on,

to have called on the plaintiff to elect whether he asked

for an injunction or for liquidated damages, as he could

not have both, and the pleadings were therefore embarrass-

ing to the defendant
;
but he held also that the defendant,

having gone on, was too late in taking the point, and there

must be an injunction against him as asked.

The Courts have jurisdiction to grant damages in lieu Court bound

of the specific relief
;
but where there has been deliberate ^f^tion

breach of a contract, the Court has no right to measure where there

the damage and no right to refuse the plaintiff the specific deliberate*

1

performance of the contract. (See remarks of Jessel, M.R., breach of

in Leech v. Schweder, 10 Ch. at p. 468.)

Where no liquidated damages are named in the bond or

agreement, the plaintiff may ask for an injunction and for

damages; and even where there are liquidated damages

named, it would appear, from the remarks in Carnes v. App., p. 174.

'Nesbitt, 30 L. J. Ex. 349, that it is still open to the

protected party to claim an injunction and unliquidated

damages.
The party, however, who has covenanted not to practise Party re-

and agreed to pay liquidated damages on any infringe- jjj?dwt to""

ment, or who has given a bond, (which bond will be con- pay damages
... ... j. i i e 'L andgainright

strued as containing an agreement not to infringe its to practise,

condition : see London and Yorkshire Banking Co. v. Pritt,

32 W. E. 135) that he will pay liquidated damages if he

practise within certain limits, has not the option of paying
the sum stipulated and recovering his freedom to practise

where he will (see National Provincial Bank of England v. App., p. 191,

Marshall, 40 C. D. 112) ; though if proceedings are insti-

tuted against him both for an injunction and for the liqui-
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dated damages he can call upon the plaintiff to elect which

remedy he will pursue.

Bankruptcy Where a practitioner, who has covenanted to pay liqui-

restrained
dated damages in case he should practise within certain

from practice, limits, becomes bankrupt, the liquidated damages would

appear, although such practitioner have not infringed the

covenant, to be a contingent liability to which the bank-

rupt was liable, and to be a debt provable in bankruptcy,

capable of being estimated under the Bankruptcy Act of

1883, s. 37 (3) and (4). It would, however, be in most

cases unwise to attempt to prove for such hypothetical

damages, as the estimated value of such a contingent

liability would assuredly be very small
;
and the bankrupt

would become entitled to practise free from the restraint,

protected for the future against either damages (as they
would have been legally recovered) or proceedings by way
of injunction, for the covenantee would have elected to

take the alternative remedy. If the covenantee refrains

from proving in the bankruptcy, and the covenantor after

bankruptcy commits a breach of the restriction, it would

seem that the covenantee, having so elected not to take the

damages for which he might have proved, would not be

precluded from obtaining an injunction. Of course, no

damages could be recovered after a bankruptcy had inter-

vened, and no claim had been made in it.

In Jones v. Heavens (4 C. D. 636), where the defendant

had covenanted not to carry on a business within certain

limits under a penalty of 100/., an injunction was granted,

although the defendant had after the covenant and prior

to the breach filed a liquidation petition. The point, how-

ever, that the liability to pay the 1001. was a debt provable

in the liquidation proceedings appears not to have been

taken. (Confer Rolimon v. Ommaney, 21 C. D. 780 ; 23

C. D. 285.)

Proceedings to obtain an injunction where a covenant

in restraint of trade has been infringed, being actions to

enforce specific performance of a contract, are instituted in
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the Chancery Division of the High Court of Justice, which

will adjudicate on the legality of the covenant.

The Court will exercise its discretion as to granting an Discretion of

injunction, but this discretion must be exercised according ~^ an
to fixed and settled rules. If there has been material injunction is

delay on the plaintiff's part, or if with a full knowledge fettled rules,

of his rights he has lain by, and by his conduct encouraged
others to expend money in contravention of rights which

he afterwards asserts, he cannot come to the Court and

obtain relief by injunction. The plaintiff is entitled to

apply for an injunction as soon as his legal right is

invaded, and he is under no obligation to give the defen-

dant any notice before commencing an action.

It is usual and advisable for the plaintiff, as soon as interim

possible after commencing his action, to apply to the Court miunctlon -

for an interim or interlocutory injunction to restrain, until

the hearing or until further order, the alleged violation of

a covenant of this nature. To entitle the plaintiff to an

interlocutory injunction the Court should be satisfied that

there is a serious question to be tried at the hearing, and

that on the facts before it there is a probability that the

plaintiff is entitled to relief. If the plaintiff shows such

a prima facie case the Court will grant an interlocutory

injunction wherever it appears
"
just or convenient

"
so to

do, and where a covenant is deliberately infringed it is the

duty of the Court to interfere, even on an interlocutory appli-

cation, and to grant an injunction, notwithstanding that the

injury resulting from the infringement is very trifling; for

if a contract has been duly entered into between parties it

is no answer to a violation of it to say that it will not

inflict any injury upon one of the contracting parties.

A perpetual injunction will not be granted before the

hearing of the action; but where upon an interlocutory

motion the plaintiff obtains the relief which he seeks in

the action, he is bound to apply to the defendant to have

the costs disposed of on the motion, and unless he does so

he is precluded from having the extra costs occasioned by
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going on to trial. But if the defendant refuses to allow

the matter to be disposed of on motion, or if there is any

question remaining open between the parties to be decided,

the ease cannot be so dealt with. (See Sonnenschein v.

Barnard, 57 L. T. 712.) Where the defendant submits

to the whole demand of the plaintiff and to pay the costs,

he has a right at once to stop all further proceedings.

(Swell v. Abraham, 32 Beav. 598.)
Costa- The plaintiff, on succeeding in obtaining an injunction,

is, in general, entitled to have his costs.
" Where a

plaintiff comes to enforce a legal right, and there has been

no misconduct on his part no omission or neglect which

would induce the Court to deprive him of his costs the

Court has no discretion and cannot take away the plaintiff's

right to costs. There may be misconduct of many sorts
;

for instance, there may be misconduct in commencing the

proceedings, or some miscarriage in the procedure, or an

oppressive or vexatious mode of conducting the proceed-

ings ;
or other misconduct which will induce the Court to

refuse costs. But where there is nothing of the kind the

rule is plain and well settled, and is as I have stated it.

It is, for instance, no answer, where a plaintiff asserts a

legal right, for a defendant to allege his ignorance of such

right and to say, If I had known of your right, I should

not have infringed it." (Jessel, M.B., in Cooper v. Wliit-

tingham, 15 C. D. 501.)

When an injunction is granted, it must be obeyed

implicitly. Any breach of an injunction or of an under-

taking given to the Court may be enforced by writ of

attachment, or by committal of the offending party.
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APPENDIX OF CASES ON RESTRICTIVE
COVENANTS.

Hunlocke v, Blacklowe.

(2 Wms. Baund. 156.)

That vendor ofgoodwill has carried on business contrary to his

covenant is no defence to the purchaser in actionfor unpaid

purchase-money.

In the case of Hunlocke v. Blachloive, decided in 1670, the

plaintiff, a tailor, had assigned his trade to the defendant and
all the benefit of the customers named in a schedule, and had
covenanted " That he wouldfrom thenceforth leave off and desist

from using and exercising the trade of a tailor with any of the

customers named in the schedule, and the defendant, in con-

sideration of the performance thereof, covenanted to pay the

plaintiff an annuity. The plaintiff sued for payment of the

annuity by quarterly payments ;
the defendant pleaded in

bar that the plaintiff within fifteen days after the date of the

agreement used and exercised the art and mystery of a tailor

for and with P. (one of the customers named in the schedule)
for the sole benefit of the plaintiff, &c., to which plea the

plaintiff demurred.
It was argued for the defendant that the words in con-

sideration of the performance thereof made a condition prece-
dent, so that when the plaintiff had broken his covenant by
trading with one of the customers, the defendant was not
bound any longer to pay the annuity ;

and here the plaintiff
had traded with one of the customers before any payment of

the annuity became due, and therefore the defendant was

discharged from the payment.
Judgment was given by the Court of King's Bench for

the plaintiff on the ground that it plainly appeared that

the intent was the plaintiff should have the annuity, and
therefore it was not a condition, but the defendant might have
his action of covenant against the plaintiff for breach of the
covenant on his part.
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David Chesman and Wife v. Nainby (17257).

(2 Strange, 739
;

2 Ld. Eaym. 1456
;

1 Bro. P. 0. 234.) .

Where covenant in restraint of trade is partly legal and partly

illegal, a breach of the legal part may be sued on without

regarding the unreasonableness of the other part.

Elizabeth Chesman had while single entered into a bond
with Margery Nainby, which recited that Margery Nainby
was " to take her for her hired servant, to attend in her shop,
and to inspect her customers there, and to show her goods,
and further to stand by and assist her the said Margery in

her trade and business of a linen-draper, whereby it is

presumed the said Elizabeth, if she continues any length of

time in the said service of the said Margery, may become a

perfect and knowing person in the said trade and mystery ;

and whereas the said Margery Nainby consents to hire and
take the said Elizabeth upon and in consideration only upon
the express promise and agreement of the said Elizabeth that

she the said Elizabeth shall not, nor will at any time after she
shall have left the service of her the said Margery, set up or

exercise the trade or mystery of a linen-draper either by her-

self, or by any other person or persons in trust for her use,
either directly or indirectly, in any shop, room, or place
within the space of half a mile of the said now dwelling-
house of the said Margery Nainby, situate in Drury Lane,
or any other house that she the said Margery Nainby, her
executors or administrators, shall think proper to remove
to in order to carry on the said trade of a linen-draper ;

nor shall she the said Elizabeth, within the same space of

half a mile, directly or indirectly, be concerned in or assist

or instruct any other person or persons in the managing and

carrying on of the said trade, under colour or pretence of

being a servant to such person or persons, or under any other

colour or pretence whatsoever, wnich said express promise
and engagement, joined with the good character and opinion
that she the said Margery hath in the integrity and honesty
of her the said Elizabeth, is the sole consideration and induce-

ment that hath obliged the said Margery to take the said

Elizabeth into her service for the space of three years." The
condition of the bond was for the payment of 1001. in case of

a breach by the said Elizabeth.

The plaintiff continued to live in Drury Lane and to exer--

cise her trade there till the bringing of the action. Elizabeth
after leaving the plaintiff married David Chesman, and in-

structed him in the trade within the half mile.
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The plaintiff obtained a verdict in the Court of Common
Pleas, and a writ of error was brought in the King's Bench.
The defendant's counsel said: "The first part of the re-

straint is, indeed, only particular ;
the defendant is particu-

larly restrained from setting up the trade within half a mile
of the dwelling-house of the plaintiff in Drury Lane. So far

it may be good : but then it is added,
' or any other house that

the said Margery Nainby, her executors or administrators,
shall think proper to remove to

'

: this makes it a general
restraint, because it puts it in the power of the plaintiff to

prevent the defendant from exercising the trade in any part
of the kingdom."
The plaintiff's counsel said :

" I do not think myself obliged
to maintain every part of the condition of this bond. I am
afraid if the breach had been assigned upon the elsewhere, or

upon the clause which speaks of executors and administrators,
it might be difficult to support it

;
but what I rely upon as an

answer in this case is, that the condition is good as to that

part whereon the breach is alleged." He argued that if a
bond be given with condition to do several things, and some
are agreeable to law, and some against the common law, the
bond should be good as to the doing the things agreeable
to law, and only void as to those that were against the law.
The breach was assigned upon part of the condition which

was good in law, and, therefore, if the other part to which

exception was taken should be against law, yet that would
not hinder the plaintiff's recovery upon that part of the con-

dition which was legal.
The whole Court was of opinion that the verdict for the

plaintiff should be affirmed, and this judgment was after-

wards unanimously affirmed in the High Court of Parliament.

Davis v. Mason (1793).

(5 TermEep. 118.)

Restraint of practicefor fourteen years, and limit often miles

round Thetford in the case ofa surgeon, held to be reasonable.

Taking an assistant into service is sufficient considerationfor
a restrictive covenant.

Davis v. Mason, in 1793, appears to be the earliest reported
case of a restraint of this nature between medical men. The
plaintiff sued on a bond for 2001.

,
the condition of which (after

reciting that the plaintiff had taken the defendant as an

c. L
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assistant in the business of a surgeon, &c., and that the defen-

dant had agreed with the plaintiff not to exercise the business

on his own account within the distance of ten miles from Thet-

ford, where the plaintiff resided, for fourteen years), was that

the defendant would not exercise the business, &c. within that

distance, &c. It was argued that the bond was unreasonable,
both in the duration and limits of the prohibition ;

that four-

teen years was too long, and the limit of ten miles all round
from Thetford was too extensive

;
also that it was repugnant

to every principle of justice that a medical man should be
restrained by law from giving his assistance, even in the

greatest extremity, and when there was no time to wait for

other help. But above all that the consideration was inade-

quate, as, the moment the defendant had executed the bond,
the plaintiff might have dismissed him. It did not appear
that the plaintiff had engaged to instruct the defendant in

his profession, or to pay wages or to retain him in his service

for any certain length of time.

Lord Kenyon, C.J., in giving judgment for the plaintiff,
said : "A bond in restraint of trade cannot be arbitrarily

taken, and without consideration
;
some consideration must

appear. But here, the plaintiff being established in business

as a surgeon at Thetford, the defendant wished to act as his

assistant with a view to deriving a degree of credit from that

situation ;
on which the former stipulated that the defendant

should not come to live there under his auspices and steal

away his patients. This seems to be a fair consideration for

the bond. Then it was objected that the limits within which
the defendant engaged not to practise are unreasonable, but
I do not see that they are necessarily unreasonable, nor do I

know how to draw the line. Neither are the public likely to

be injured by an agreement of this kind, since every other

person is at liberty to practise as a surgeon in this town."

Hayward v. Young (1818).

(2 Chitty, 407.)

In Aylesbury or within twenty miles held reasonable.

A condition in a bond "not to set up as surgeon or man-
midwife in the town of Aylesbury or within twenty miles "

was held valid.

Abbott, C.J., in giving judgment for the plaintiff, said :

" May not the business of an apothecary extend for twenty
miles, and might not the setting-up within that distance be

injurious to him" ?
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Wickens v. Evans (1829).

(3 Y. & J. 318.)

Tradesmen divided England and Wales into districts, and cove-

nanted not to travel into each other's districts. Held

reasonable.

In Wickens v. Evans, three persons, the plaintiff, the defen-

dant, and another, who were carrying on the trade of trunk-

makers, and had sustained inconvenience and loss through
their competition with each other, divided the map of England
and Wales into three districts, one of which was allotted to

each, and mutually agreed that each of them might travel

into and sell trunks in his allotted district without interrup-
tion from the other two respectively ;

and further agreed that

they would not allow any goods in their trade to be manu-
factured in or sent out from their respective shops into, or

participate in the profit arising from the sale of such goods
in, each other's district, or should forfeit a liquidated sum
for each breach.

The defendant, in breach of the agreement, travelled into

the plaintiff's district, and committed several breaches of the

agreement, and was sued by the plaintiff for the liquidated

damages. The defendant demurred, alleging that the agree-
ment operated in general restraint of trade, and was void

;
or

was an agreement for partial restraint, without sufficient

consideration, and that it was an illegal combination.

The judges held that the restraint of trade was only partial,
and that there was sufficient consideration for it. Each party
had, before the agreement, a right to trade in all the districts :

he agreed to retire and to relinquish the trade in two of those

districts in order to secure the others in undisturbed posses-
sion. In consequence of the loss and inconvenience which the

parties had before sustained, they entered into the agreement
ty which the loss and benefit to each was reciprocal.

Horner v. Graves (1831).

(7 Bingham, 735.)

Limits of
" at or within 100 miles of the city of York "

held un-

reasonable in the case of a surgeon-dentist.

In the case of Horner v. Graves, the plaintiff, a surgeon-
dentist of York, had engaged the defendant, a dentist of some

skill, as his assistant at a salary, and had covenanted to
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instruct him in the business or profession of a surgeon-dentist
to the best of his skill and knowledge. The defendant had

agreed faithfully and diligently to serve as the plaintiff's

assistant, and that ho would not at the determination of the

engagement (provided the plaintiff were then living and

practising in the profession or business of a surgeon-dentist)
exercise or practise the profession of a surgeon-dentist at or

within 100 miles of the city of York, without the previous
consent in writing of the plaintiff, under the penalty of 1,000/.

to be forfeited and paid by the defendant, as and for liquidated

damages. After the determination of the term the defendant

practised within the prescribed limits.

It was argued in behalf of the defendant that the restraint

was unreasonable ;
that the agreement was mischievous to the

defendant and the public without being productive of any
corresponding advantage to the plaintiff. That the defen-

dant was estopped to practise over a circle the diameter of

which was 200 miles, containing nine whole counties and parts
of eight more. If the plaintiff were to labour night as well as

day it would be physically impossible for him to draw all the

teeth of such a district. If he left home, York was without

the benefit of his skill, if he remained at York, patients might
die in Lancaster. This was not like a trade which a man
might conduct by his agents ;

the health of the public was

endangered without the possibility of any advantage to the

plaintiff.
The Court of Common Pleas held that the contract was one

which contained a restraint of the defendant to carry on his

trade, far larger than was necessary for the protection of the

plaintiff in the enjoyment of his trade, and consequently that

the covenant creating such restraint could not form the sub-

ject of an action.

Tindal, C.J., in delivering the judgment of the Court, cited

the rule laid down in Mitchell v. Reynolds (IP. Wms. 181) :

" That voluntary restraints, by agreement between the parties,
if they amount to a general restraint of trading by either

party are void, whether with or without consideration, but

particular restraints of trading, if made upon a good and

adequate consideration, so as to be a reasonable restraint only,
are good," and said that,

"
Upon the bare inspection of this

deed it must strike the mind of every man that a circle round
York traced with the distance of 100 miles, encloses a much
larger space than can be necessary for the plaintiff's protection.
The nature of the occupation, which is one that requires the

personal presence of the practiser and patient together at the
same place, shows at once that the plaintiff has shut out the
defendant from a much wider field than can by possibility be

occupied beneficially by himself. There is, therefore, on the
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one hand, no reason why the defendant should not gain his

livelihood, nor on the other why the public should not receive
the benefit of his skill and industry through so wide a space."

Hitchcock v. Coker (1837).

(6 Ad. & E. 439
;
6 L. J., N. S., Ex. 266.)

Covenant in restraint of business held reasonable, although it is

not restricted to the lifetime of the covenantee or to the time

during which he may carry on business, and is co-extensive

ivith the covenantor's life. The Court will not examine into

the adequacy of the consideration if there is some considera-

tion given.

In Hitchcock v. Coker, the plaintiff was a druggist, and had
taken the defendant into his service as an assistant at an
annual salary, and the defendant entered into an agreement,
founded upon the consideration of being received as an

assistant, that if he should at any time thereafter directly or

indirectly in his own name or that of any other person, exercise

the trade or business of a chemist and druggist at Taunton,
or within three miles thereof, the defendant should pay the

plaintiff 500?. as liquidated damages. The defendant exercised

the trade in Taunton, and the plaintiff obtained a verdict for

the 500?.

The question of the validity of this agreement was argued
ultimately before the Court of Exchequer Chamber (Tindal,

C.J., Lord Abinger, C.B., Gaselee and Vaughan, JJ., Holland
and Alderson, BB.), and it was contended for the defendant
that the consideration was not adequate to the restraint

;
and

further, that the restraint was oppressive, as it was not limited

to the life of the plaintiff or to the time during which he would

carry on the business.

Judgment was given for the plaintiff.

Tindal, C.J., who delivered the judgment of the Court, said :

" We agree in the general principle that, where the restraint

of a party from carrying on trade is larger and wider than the

protection of the party with whom the contract is made can

possibly require, such restraint must be considered as un-
reasonable in law, and the contract which would enforce it

must be therefore void. But the difficulty we feel is in the

application of that principle to the case before us. Where
the question turns upon the reasonableness or unreasonableness
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of the restriction of the party from carrying on trade or

business within a certain space or district, the answer may
depend upon various circumstances that may be brought to

bear upon it, such as the nature of the trade or profession,
the populousness of the neighbourhood, the mode in which
the trade or profession is usually carried on, with the know-

ledge of which, and other circumstances, a judgment may be
formed whether the restriction is wider than the protection of

the party can reasonably require. But with respect to the.

duration of the restriction the case is different. The goodwill
of a trade is a subject of value and price. It may be sold,

bequeathed, or become assets in the hands of the personal

representative of a trader. And, if the restriction as to time
is to be held to be illegal, if extended beyond the period of

the party by himself carrying on the trade, the value of such

goodwill considered in those various points of view is

altogether destroyed. If, therefore, it is not unreasonable,
aa undoubtedly it is not, to prevent a servant from entering
into the same trade in the same town in which his master

lives, so long as the master carries on the trade there,
we cannot think it unreasonable that the restraint should be
carried further and should be allowed to continue, if the
master sells the trade, or bequeaths it, or it becomes the pro-

perty of his personal representative ;
that is, if it is reasonable

that the master should by an agreement secure himself from a
diminution of the annual profits of his trade, it does not appear
to us unreasonable that the restriction should go so far as to

secure to the master the enjoyment of the price or value for

which the trade would sell, or secure the enjoyment of the

same trade to his purchaser, or legatee, or executor. And
the only effectual mode of doing this appears to be by making
the restriction of the servant's setting up or entering into the
trade or business within the given limit co-extensive with the
servant's life

" We cannot, therefore, hold the agreement in this case to

be void merely on the ground of the restriction being indefinite

as to duration, the same being in other respects a reasonable
restriction.

" But it was urged in the course of the argument, that there

is an inadequacy of consideration in this case, with respect to

the defendant; and that, upon that ground, the judgment
must be arrested. Undoubtedly in most, if not all, the decided

cases, the judges, in delivering their opinion that the agree-
ment in the particular instance before them was a valid agree-
ment, and the restriction reasonable, have used the expression
that such agreement appeared to have been made on an

adequate consideration, and seem to have thought that an

adequacy of consideration was essential to support a contract
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in restraint of trade. If by that expression it is intended only
that there must be a good and valuable consideration, such
consideration as is essential to support any contract not under

seal, we concur in that opinion. If there is no consideration,
or a consideration of no real value, the contract in restraint of

trade, which in itself is never favoured by law, must either be
a fraud upon the rights of the party restrained, or a mere

voluntary contract, a nudum pactum, and therefore void. But

if, by adequacy of consideration, more is intended, and that

the Court must weigh whether the consideration is equal in

value to that which the party gives up or loses by the restraint

under which he has placed himself, we feel ourselves bound to

differ from that doctrine. A duty would thereby be imposed
upon the Court, in every particular case, which it has no means
whatever to execute. It is impossible for the Court, looking
at the record, to say whether, in any particular case, the party
had made an improvident bargain or not. The receiving
instruction in a particular trade might be of much greater
value to a man in one condition of life than in another

;
and

the same may be observed as to other considerations. It is

enough, as it appears to us, that there actually is a considera-

tion for the bargain, and that such consideration is a legal

consideration, and of some value. Such appears to be the

case in the present instance, where the defendant is retained

and employed at an annual salary. We therefore think, not-

withstanding the objections which have been urged on the part
of the defendant, that the plaintiff has shown upon the record a

legal ground of action, and having obtained a verdict in his

favour, that he is entitled to judgment."

Wardv. Byrne (1839).

(5 M. & W. 548
;
9 L. J., N. 8., Ex. 14.)

Covenant in general restraint of a particular business is voidfor
however short a time it is to endure.

In Ward v. Byrne, the plaintiff, a coal merchant, had taken

the defendant into his service, and the defendant had executed

a bond, the conditions of which contained, amongst other

stipulations,
" and also if the said B. shall not follow or be

employed in the said business of a coal merchant, either

directly or indirectly, for the space of nine months after the

said B. shall have left the employment of the said "W."
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Breach was assigned that the defendant, within nine months
after he left the employment of the plaintiff, did follow and
was employed in the said business.

The defendant had acted as clerk to another coal merchant:
the plaintiff sued on the bond, and a verdict was entered for

plaintiff.
A motion to arrest judgment, on the ground that the agree-

ment was void in law as being in restraint of trade, was argued
before the Court of Exchequer (Lord Abinger, C.B., Parke,

Gurney, and Eolfe, BB.), and the agreement was held illegal
and void.

Lord Abinger, C.B., said, in the course of his judgment :

" The obligation which the defendant undertakes by his bond

is, that he shall neither be or serve a coal merchant in any
capacity for nine months. That goes so far beyond what the

plaintiff could require, that it is an unreasonable restriction :

it is void on both grounds. It is against the principles and

policy of the law as to any restraints on trade, and the right
of every man to be at liberty to struggle for his own existence

in the exercise of any lawful employment ;
and it is beyond

what is necessary for the protection of the plaintiff, or what
the justice of the case demands. I think, therefore, that this

contract cannot be enforced, and that the judgment ought to

be arrested.

Parke, B., said :
" Where a limit as to space is imposed,

the public, on the one hand, do not lose altogether the services

of the party in the particular trade, he will carry it on in

the same way elsewhere
;
nor within the limited space will

they be deprived of the benefit of the trade being carried on,
because the party with whom the contract is made will most

probably within those limits exercise it himself. But when
a general restriction, limited only as to time, is imposed, the

public are altogether losers, for that time, of the services of

the individual, and do not derive any benefit whatever in

return."

Eolfe, B.. said : "The general policy of the law is against
these restrictions, and it is only in deference to the conveni-

ence of the trading part of the community that certain excep-
tions to the general rule have been allowed. Those exceptions
have always left things in this state, that, when allowed, a

portion of the public is not injured at all
;
that portion of the

public to which the restriction does not extend remains exactly
as it did before the restriction took place. But in this case,
the whole of the public is restrained during the period in

question, and the only argument is, that this is to endure only
for a short time ; that is to say, that what the law does not
allow is to be tolerated, because it is of short duration. I see

no principle in favour of such a conclusion. I do not think
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this is the law
;
and I consequently concur with my learned

brothers in saying that this contract is void."

Mallan v. May (1843).

(11 M. &W. 653; 12 L. J. Ex. 376
;
14 ib. 48.)

Covenant not to practise as a surgeon-dentist in London or any
towns or places in England or Scotland ivhere the plaintiffs

might have been practising while the defendant ivas their

assistant. Held, a reasonable restraint so far as London

was concerned, but unreasonable as to the other places.

The plaintiffs, who were surgeon-dentists, had entered into

an agreement with the defendant that the defendant should
become their assistant and should be instructed by them in

the business of a surgeon-dentist for the term of four years.
And it was agreed that, after the expiration of the said term
of four years, the defendant would not, directly or indirectly,

carry on or be concerned as principal, assistant, or agent in

the profession of a surgeon-dentist or any branch thereof
in London or any of the towns or places in England or Scotland
where the plaintiffs or the defendant on their account might
have been practising before the expiration of the said service.

The declaration alleged as breaches first, that the defen-

dant, after the term, carried on the said business in London
;

secondly, that the plaintiffs had, during the term, carried on
business at a place in Middlesex, called Great Russell Street,

Bloomsbury ; yet the defendant, after the term, carried on
the said business in the same place. The defendant pleaded
to the first breach " that London in the said agreement and
declaration mentioned at the time of making the agreement
was and from thence hitherto hath been and still is a certain

large and populous district and place, containing more than
one million of inhabitants, to wit, one million and half of

inhabitants," and that the stipulation touching the defendant

carrying on the profession of a surgeon-dentist in London
was an undue, unreasonable, and unlawful restriction of

trade, and by reason thereof the agreement as to so much
thereof was wholly void.

The defendant also pleaded, to the first and second breaches,
that the plaintiffs, by themselves and through the defendant
on their account, had, during the term, practised at many
named towns, some of them distant 1 50 miles from each other,
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and that the stipulation touching the defendant being con-

cerned in the profession of a surgeon-dentist in any of the
towns or places in England or Scotland where the plaintiffs
or the defendant on their account might have been practising

during the term was unreasonable and void.

The judgment of the Court of Exchequer was delivered by
Parke, B., who said in the course of the judgment : "Total
restraints of trade, which the law so much favours, are abso-

lutely bad, and all restraints, though only partial, if nothing
more appear, are presumed to be bad ; but if the circumstances

are set forth, that presumption may be excluded, and the

Court are to judge of these circumstances and determine
whether the contract be valid or not It is for the
Court to determine whether the contract be a fair and reason-

able one or not, and the test appears to be whether it be pre-

judicial or not to the public interest
;
for it is on grounds of

public policy alone that these contracts are supported or

avoided. Contracts for the partial restraint of trade are

upheld, not because they are advantageous to the individual

with whom the contract is made, and a sacrifice pro tanto of

the rights of the community, but because it is for the benefit

of the public at large that they should be enforced. Many of

these partial restraints on trades are perfectly consistent with

public convenience and the general interest, and have been

supported : such is the case of the disposing of a shop in a

particular place, with a contract on the part of the vendor not

to carry on a trade in the same place. It is, in effect, the sale

of a goodwill, and offers an encouragement to trade, by allow-

ing a party to dispose of all the fruits of his industry. And
such is the class of cases of much more frequent occurrence,
and to which this present case belongs, of a tradesman,
manufacturer, or a professional man taking a servant or clerk

into his service with a contract that he will not carry on the
same trade or profession within certain limits. In such a
case the public derives an advantage in the unrestrained

choice which such a stipulation gives to the employer of able

assistants, and the security it affords that the master will not

withhold from the servant instructions in the secrets of the

trade, and the communications of his own skill and experi-
ence, from the fear of his afterwards having a rival in the

same business. ... In the present case the statements in the
deed declared upon show that the defendant was to be in-

structed in a business requiring skill and intelligence, and

upon the principles above laid down the contract not to exer-

cise the same business within certain reasonable limits was
not invalid.

"The question then comes to this, whether the limits

assigned by the covenant are unreasonable. It may be safely
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laid down .... that, whatever restraint is larger than
the necessary protection of the party with whom the contract

is made is unreasonable and void, as being injurious to the

interest of the public on the ground of public policy.
"
Applying this rule, and referring to the analogous autho-

rities, it appears to us that for such a profession as that of a
dentist the limit of London is not too large .... and it

makes no difference, in our opinion, that it appears on the
face of this record, that London contains a million of inhabit-

ants. We doubt, indeed, whether the comparative populous-
ness of particular districts ought to enter into consideration at

all
;
and if it did it would be difficult to exclude others, such

as the number of men of the same profession, the habits of

the people in that neighbourhood, and other matters of a

fluctuating and uncertain character, which would produce
great difficulty and embarrassment in determining such a

question
" We are of opinion, therefore, that the covenant, the breach

of which is that first assigned, is valid.
" The question raised by the demurrer to the last plea

renders it necessary to consider whether the covenant on
which the second breach is assigned is good in law, upon the

principle before laid down
' '

According to the terms of this covenant the defendant is

prohibited from carrying on his business, not merely at such

place or places as the plaintiffs might be practising in at the

time of the expiration of the service, but at any place where

they might have been practising before, though for ever so

short a time. This covenant goes much beyond what the

protection of any interests of the plaintiffs could reasonably
require, and it puts into their hands the power of preventing
the defendant from practising anywhere. We are therefore

of opinion that it is an unreasonable restriction, and the

defendant is entitled to our judgment on the demurrer to the
second breach.

" It was contended, that, if the covenant was illegal and
void as to this part, it was so altogether. But we think that
the stipulation as to not practising in London is valid, and is

not affected by the illegality of the other part."
The same case came again before the Court of Exchequer

(13 M. & W. 511) as to the meaning of the word London, and
the Court held that London in the proper sense of the word
meant the City of London, and there was no reason for the
Court to give to London a popular or colloquial sense, in

which Great Russell Street would be understood to be within
its limits.
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Rannie v. Irvine (1844).

(7 Man. & Gr. 969
;
14 L. J. C. P. 10.)

A covenant in restraint of business is enforceable if when entered

into it is reasonable.

In the case of Rannie v. Irvine, before the Court of Common
Pleas, the defendant, a baker, had assigned for value the
lease of his shop and the goodwill of his baking business, to

the plaintiff, and had agreed that he would not set up or

carry on, directly or indirectly, during a certain term, the

business of a baker within one mile of the said shop under
the payment of the sum of 200/., to be sued for and recovered

by way of liquidated damages, for every month in which the

defendant should commit any breach of the covenant; and
also that the defendant would not during such term solicit

the custom of or knowingly supply bread or flour to any of

the customers then dealing at the said shop, without the con-

sent in writing of the plaintiff, under the penalty of 200/., to

be sued for and recovered as liquidated damages for each
infraction. A breach was assigned that during the period
mentioned the defendant had knowingly supplied bread to

F. and B., two customers before and at the time of the said

agreement dealing at the shop, and had become liable to pay
to the plaintiff two several sums of 2001. and 200/.

On demurrer the point was argued that the agreement
declared on was contrary to public policy and illegal, in that

it restrained the defendant from supplying bread and flour to

particular persons wherever they might reside, without limit

in point of space as to those persons, and \mder all circum-

stances, whether such persons changed their residences or

continued customers of the plaintiff or not, which was a
restraint larger and wider than the protection of the plaintiff
could possibly require, and the same must therefore be con-

sidered as unreasonable and void in law.

Judgment was given for the plaintiff on the demurrer.

Tindal, C.J., said :
"
Upon the best construction I can put

upon this agreement it does not appear to me to be such a
contract in restraint of trade as to compel us to hold it void.

The first part of the agreement that the defendant would
not directly or indirectly set up or carry on during the term
the business of a baker within one mile of the premises
disposed of is admitted to be good. But it is contended that

the latter branch of the agreement, whereby the defendant

engages that he will not during the said term solicit the

custom of, or knowingly supply bread or flour to, any of the

customers then dealing at the said premises without the con-
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sent in writing of the plaintiff, is such a restriction upon the

defendant's right to trade as renders the agreement void, as

being contrary to public policy. In the first place it is to be
observed that this is not a general restraint of trade, but only
restricts the defendant from trading with a very limited

number of persons whose names were well known to him at

the time he entered into the contract
;
and it would not carry

the case further than the first part of the agreement, provided
the customers continued to reside in the same place. But it is

argued that the customers may remove to another district, and
that this contract would prevent the defendant from supplying
them with bread and flour whithersoever they might go, al-

though they might not be able to obtain so necessary an
article as bread from any one else. If, however, the contract

is a reasonable one at the time it is entered into, we are not

bound to look out for improbabilities and extravagant con-

tingencies in order to make it void. It does not seem to me
that in holding this contract to be good we shall be at all

extending the doctrine laid down in Hunlocke v. Blacklowe

(2 "Wins. Saund. 156). Undoubtedly in that case (where the

point was not taken, probably because the very learned per-
son by whom it was argued did not think it tenable) the

customers were named in the schedule. That makes no sub-

stantial difference, for here the names of the customers would
all appear in the defendant's book, and the restraint was

virtually limited to a given number of persons ascertained

and agreed on by the parties at the time. I think, therefore,
our judgment must be for the plaintiff."

Maule, J., said :

" The general rule against covenants in

restraint of trade is founded upon this, that the law favours

trade for the sake of the public, and not for the sake of the

parties engaged in it. And the reason of the exception

grafted upon the rule is, that the exception is a furtherance

of the rule itself. If it were held that a party selling the

goodwill of a business could not restrain himself from using
for his own profit that which he has agreed to sell, that would

operate as a restraint of a very injurious kind. But it is

objected here that the restraint goes beyond the limit allowed

by the law and what is necessary for the effectual security of

the vendee. The provision is, that the defendant shall not

during the term solicit the custom of, or knowingly supply
bread or flour to, any of the customers then dealing at the

premises without the consent in writing of the plaintiff. That
must receive a reasonable construction. For instance, it can-

not be held to apply to a dealing in any other trade than that

of a baker
;
nor do I think that the giving bread to an old

customer in the way of charity would be an infraction of the

contract, and yet both of these cases would fall within the
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literal construction of the contract. If, then, we are to give
it a reasonable construction, such construction would probably
exclude the case that has been put, of this baker and some of

his old customers going to some distant spot where bread
would be procurable only from him. The possibility that
some such extravagant case may occur will not make a
restriction unreasonable that is otherwise reasonable and

just."

Coltman, J., and Erie, J., gave judgment to the same effect.

Green v. Price (1845).

(13 M. & W. 695
;
16 ib. 346

;
14 L. J. Ex. 105, 225

;

16 ib. 108.)

A tradesman (a wholesale perfumer] on dissolution of a partner-

ship covenanted not to carry on the trade in London or West-

minster, or within 600 miles therefrom. Held, that the

covenant teas divisible, and was good as to London and

Westminster, though void as to the 600 miles. Jury
directed to assess the damages at the full amount mentioned

as liquidated damages.

Green v. Price was an action of covenant brought by the

plaintiff as executor of John Gosnell. It had been agreed
by deed between the defendant and John Gosnell, who had
carried on business as perfumers in partnership, that the

defendant for 2,100/. should assign to Gosnell his moiety in

the goodwill and assets of the partnership, and in consideration

thereof, the defendant covenanted with John Gosnell, his

executors, &c., that the defendant would not at any time

during his life, use, exercise, or carry on within the cities of

London and Westminster, or within the distance of 600 miles

from the same respectively, the trade or business of a

perfumer, toyman and hair merchant, or any trade or business

lately carried on by the defendant and Gosnell in partnership ;

and for the observance of this covenant, the defendant did

thereby bind himself, his heirs, &c., to the said John Gosnell,
his executors, &c., in the sum of 5,000/., as and by way of

liquidated damages, and not of penalty.
The defendant, who had set up in business in his own name

in Lombard Street in the City of London, pleaded that the

said cities of London and Westminster, and the said distance

of 600 miles from the same respectively, within which the

defendant was prohibited from carrying on trade, comprised
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and included the whole kingdom of England, the dominion of

Wales, and the town of Berwick-upon-Tweed, together with
a large portion, to wit, nineteen-twentieths of the kingdom of

Scotland, and therefore the said supposed covenant was and
is void in law.

On demurrer on this plea, the Court held that the covenant

was divisible, and was good so far as it related to the cities of

London and Westminster
;
and that a breach assigned that the

defendant carried on the trade in the city of London was good ;

and judgment was given for the plaintiff.
On the execution of the writ of inquiry before Chief Baron

Pollock, the jury were directed to assess the damages at

5,000/., which they did accordingly.

Ultimately, the case came before the Exchequer Chamber,
and is reported 16 L. J. Ex., p. 108

;
and it was held that the

covenant was divisible, and that though void as regarded the

distance of 600 miles from London and Westminster, it was

good as regarded the cities of London and Westminster them-
selves. Also, that the jury were properly directed to assess

the damages at the whole 5,000/., and not to ascertain the

actual damage, that being the sum named, and the intention

of the parties being clear and unequivocal.

Rawlinson v. Clarke (1845).

(14 M. & W. 187
;
14 L. J. Ex. 364.)

Where a surgeon who had covenanted not to practise within

certain limits attended patients at the request of the

covenantee, held no breach.

In Rawlinson v. Clarke, the defendant had by deed assigned
to the plaintiff his business as a surgeon and apothecary
carried on by him in Park Street, Camden Town, and the

defendant covenanted that he would not .... carry on or

exercise his practice ... .by residing or visiting any patient
within three miles from the defendant's place of business,
and in case of breach of the covenant, would pay to the

plaintiff the full sum of 500/. as liquidated damages and not

as a penalty. The defendant afterwards attended several

persons within the three miles, and on one occasion received a

sum of 141. 14s. for his services, but he attended these persons
with the knowledge and consent of the plaintiff in consequence
of a request by him that the defendant should for a time

continue to visit the patients to keep the connection together.
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The jury in an action on the covenant found that the defen-

dant in these instances exercised the practice of a surgeon for

the purpose of assisting the plaintiff. The verdict was there-

upon entered for the plaintiff for 500/. damages, with liberty
to the defendant to move to enter a verdict for him, or to

reduce the damages to 71. 7s., which the jury found to have
been the actual damage sustained by the plaintiff.
A motion was made accordingly, and a rule obtained to show

cause on the first point ;
the rule was refused as to the reduc-

tion of the damages by the Court, consisting of three of the

four judges who had decided the recent case of Green v.

Price, for the reasons stated in that case
;
as for a breach of

the covenant, the measure of damages was the full sum of

500/.

The plaintiff's counsel argued that the parol licence could

not discharge a covenant under seal, but the Court held that

the defendant was not carrying on business for himself, but

was carrying on the business for the plaintiff, and a verdict

was entered for the defendant.

Hastings v. Whitley (1848).

(2 Ex. 611.)

Covenant not to practise enforced against the covenantor after the

death of the covetiantee.

In Hastings v. Whitley, the plaintiffs were the executors of

one Kenrick Watson, a surgeon and apothecary, practising at

Stourport. The defendant had been the assistant of Watson
and had entered into a bond, the condition of which was that

if the defendant should, either as principal or assistant, or

either alone or in partnership with any person, exercise or

practise, or assist in exercising or practising the profession or

business of a surgeon or apothecary at Stourport, or within

the distance of ten miles in any direction therefrom, at any time

after the termination of his engagement with the said Watson,
without the consent in writing of Watson first obtained, then

and in such case, if the defendant should forthwith pay or

cause to be paid to Watson, his executors, administrators, or

assigns, the sum of 1,000/., then the bond should be void and
of no effect, otherwise it should remain in full force and

vigour.
Watson died, and the defendant was sued on the bond as

having practised at Stourport.
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The defendant pleaded that he did not in the lifetime of

Watson practise contrary to the conditions.

In proceedings on demurrer one of the defendant's points
for argument was that the bond was illegal and void if the
condition should be construed to extend to the defendant's

practising the said profession after the death of "Watson.
The Court (Barons Parke, Alderson, and Rolfe) decided in

favour of the plaintiffs.

Parke, B., said :
" The words at any time, primd facie import

that the period is not to be confined to the life of the obligee,
but that it is co-extensive with that of the obligor ;

and it

was held in Hitchcock v. Coker that there was nothing illegal
in the restriction being indefinite as to duration, the same being
in other respects a reasonable restriction

"
Now, as this is primd facie a restriction which is not

limited as to time, what is there in the terms of the condition

to confine it to a period of the testator's lifetime ? The only
terms which can allow any other construction to be put upon
it are the words ' without the consent in writing of the said

K. Watson,' and I do not think that these words shorten the

period. The defendant would be bound to get Watson's con-

sent if he practised. If he practised without his consent and
without paying the 1,000^., he would be liable to the penalty
of the bond. I think, therefore, that by putting the ordinary
construction on the words of this condition, the defendant has
failed to show that he has performed it so as to relieve him-
self from the penalty of the bond."

Sainter v. Ferguson (1849).

(1 Mac. & GK 286; 1 Com. B. 716; 18 L. J. C. P. 217;
19 L. J. Ch. 170.)

Defendant on being engaged as assistant agreed not to practise

within certain limits under a "penalty of 500/." Engage-
ment held sufficient consideration. Penalty construed as

liquidated damages. Plaintiff having recovered judgment

for damages not allowed to obtain an injunction.

In Sainter v. Ferguson, the plaintiff, who was a surgeon and

apothecary at Macclesfield, had on April 12th, 1848, entered
into an agreement in writing with the defendant as follows :

" In consideration that S., of Macclesfield, surgeon and

apothecary, will engage me, F., as assistant to him as a

surgeon and apothecary, I, the said F., promise the said S.

C. M



162 RESTRICTIVE COVENANTS.

that I will not at any time practise in my own name, or in

the name or names of any other person or persons, as surgeon
or apothecary at Macclesfield, or within seven miles thereof,
under a penalty of 500/. And I, the said S., do hereby
agree with the said F. to engage the said F. as an assistant

to me as a surgeon and apothecary on the terms aforesaid."

The plaintiff discharged the defendant in August, 1848,
and the defendant immediately commenced practice in Maccles-

field, on which the plaintiff applied for an injunction, but the
Court refused to interfere, on the ground that the plaintiff's

equity depended on the legal effect to be given to the agree-
ment, but ordered the motion to stand over with liberty for

the plaintiff to bring such action as he might be advised.

The plaintiff accordingly brought an action against the

defendant, claiming the 500/., the penalty mentioned in the

agreement.
The case was tried at the Chester Spring Assizes in 1849,

where, on the part of the defendant, it was objected that the

agreement was void as an unreasonable restraint of trade,
inasmuch as it professed to bind the defendant not to practise
at any time as a surgeon and apothecary at Macclestield, or

within seven miles thereof, and that the 500/. was in the

nature of a penalty merely, and not liquidated damages.
Under the direction of the judge, Cresswell, J., the jury

found for the plaintiff, damages 500/., the points of law being
reserved.

In the argument before the Court of Common Pleas, it was
contended on behalf of the defendant that the fair meaning of

the contract was that the defendant should not practise so long
as he remained in the service of the plaintiff ;

that there was
no consideration, as the plaintiff was at liberty to dismiss the

defendant at any moment ;
and that the judge had miscarried

in telling the jury that the 500/. might be treated as liquidated

damages and not as a penalty. It was not unimportant to

observe that the agreement itself used the word penalty only.

Judgment was given for the plaintiff by Wilde, C.J., and

Coltman, Cresswell, and V. Williams, JJ.

Wilde, C.J., said in his judgment :

" It would seem that the parties were not prepared at the

date of the contract to fix the period or the terms of the

engagement, but left that to be matter for future discussion.

The stipulation for the restriction of the defendant's prac-

tising at Macclesfield or within the prescribed limit was to

have effect only when the subsequent definitive engagement
should have been entered into. Supposing the plaintiff to be
a person of skill and reputation, the very fact of his engaging
the defendant as his assistant would give the latter a great

advantage as a rival, inasmuch as his being so authenticated
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would naturally give him an opportunity of worming into his

employer's connection. An engagement, therefore, even for

a short time, would be advantageous to the defendant and
detrimental to the plaintiff. But we must suppose that the

parties contemplated an engagement reasonable in point of

time and other circumstances. It may fairly be assumed that

an offer of an engagement which was merely illusory would
be rejected by the defendant, and in that case he would not
be subjected to the proposed restrictions. He, therefore,
would have the means of protecting himself. The plaintiff
contracts to enter into a reasonable engagement with the

defendant, that is, in effect, to offer such reasonable terms as

the defendant would be bound to accept. Looking at the

contract, therefore, as importing an engagement which will

have the defendant's assent, and the declaration alleging that

the plaintiff did, in pursuance of the agreement, engage the

defendant as assistant, I think it discloses a sufficient con-

sideration. The next question is, whether the 5001. men-
tioned in the agreement is to be considered as liquidated

damages or not. It is now clearly settled that, whether the

sum mentioned in an agreement to be paid for a breach is

to be treated as a penalty or as liquidated and ascertained

damages is a question of law, to be decided by the judge
upon a consideration of the whole instrument. This agree-
ment does not prohibit the defendant's doing several distinct

and independent acts, each of which might be incapable of

exact estimation, nor does it involve any of the circumstances

that have, in any of the cases, induced the Court to hold the

sum to be a penalty only. The whole object of the plaintiff

was to protect himself from a rival, and it would be impossible
in such case to say what damage might result to him from a
breach of the agreement. It is not unreasonable, therefore,
that the parties should themselves fix and ascertain the sum
that should be paid. And I think we can only give effect to

the contract of the parties by holding the 5001. to be liquidated

damages and not a mere penalty."
The other judges gave judgment to the same effect.

Coltman, J., said: "As to the second point, I agree with
the Lord Chief Justice that, although the word 'penalty,'
which would primd facie exclude the notion of stipulated

damages, is used here, yet we must look at the nature of the

agreement and the surrounding circumstances to see whether
the parties intended the sum mentioned to be a penalty or

stipulated damages. Considering the nature of this agree-
ment and the difficulty the plaintiff would be under in

showing what specific damage he had sustained from the

defendant's breach of it, I think we can only reasonably

M 2
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construe it to be a contract for stipulated and ascertained

Oesswell, J., said :
" With respect to the damages, I concur

in what has fallen from the Lord Chief Justice and my brother

Coltman. If there be only one event upon which the money
was to become payable, and there is no adequate means of

ascertaining the precise damage that may result to the plain-
tiff from a breach of the contract, it is perfectly competent to

the parties to fix a given amount of compensation in order

to avoid the difficulty."

Judgment was accordingly signed in the action for 500/.

damages, and loo/. 6s. costs.

The defendant having become bankrupt, the plaintiff

proved for the amount of costs only, and in June, 1849, applied
to Knight Bruce, V.-C., for an injunction, which his honour

granted on condition that the plaintiff should not prove for

the 500/. The defendant moved to discharge the injunction.
In the proceedings before the Lord Chancellor, his lordship

said (1 Mac. & G. p. 289) :

" The Court of Law has determined
that the word '

penalty
'

in the agreement means liquidated

damages, and, therefore, there is no right of action now
remaining It comes, in fact, to this that after the

defendant has paid the price of doing the act, the Court is

asked to restrain him from doing that act for which he has

paid." And in his judgment the Lord Chancellor said:
" When a party comes here for an injunction against the

breach of an agreement, the Court assumes jurisdiction,
because the remedy at law is not efficient, and the interest of

the party requires that the act should be prevented, instead

of his merely receiving compensation in the shape of damages ;

but this jurisdiction is exercised in reference to the right
established by the legal contract. In the present case, a

party having bound himself by contract not to practise as a

surgeon and apothecary under a penalty of 500/., violates his

agreement, this agreement, according to the construction put
on it by a Court of Law, being held to mean,

' You shall not

practise, or if you do, you must pay 500/.' The plaintiff, with
whom the contract was entered into, came to this Court and
asked for an injunction, not having then brought any action,

and, as in other cases where there is a legal right in question,
the Court ordered the matter to stand over until the legal

right should be established. It is true that if the plaintiff
had seen the difficulty which has since arisen, he might have

put the matter so as to have had the option left him either of

exercising his legal right or his equitable remedy, and not to

have been precluded from the alternative which, before the

action, he had, either to ask for an injunction, or to obtain

compensation at law. The order, however, does not provide
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for this
;

it places the plaintiff under no restriction
;

it only
refuses to interfere until the legal right has been tried. It

was then the plaintiff's own choice to go on, and the matter
now stands just as if the plaintiff had brought the action first,

and then come to this Court for an injunction. Now it could
not be contended that after obtaining damages at law the

plaintiff could have come here for an injunction, but what has
taken place is just the same in effect. The Court refused the

injunction at the time when no action had been brought ;
the

damages have since been obtained, and the Court has now to

consider whether it will interfere to aid a contract which, in

.fact, no longer exists. The party now applying cannot show
that he has any legal right remaining, and the Court cannot,

therefore, interfere. If the Court did interfere, it would be

telling a party that, though he had purchased the right to do
the act, he should not have the benefit of his purchase."

Atkyns v, Kinnier (1850).

(4 Exch. 776
;
19 L. J. Ex. 132.)

Surgeon covenanted not to practise or reside within two-and-a-

halfmiles of a London address, with liquidated damages in

case of infringement. Covenant broken as to residence, and

the liquidated damages awarded.

In the case of Atkyns v. Kinnier, the defendant, who was a

surgeon, accoucheur and apothecary, residing at 28, Dorset

Crescent, in London, had agreed in consideration of a present
payment of 400/., and a further payment of 380/., to be made
at the end of the partnership term, to enter into partnership
with the plaintiff for the term of three years, and the defen-
dant had covenanted that he would not, after the determina-
tion of the partnership, either alone or in partnership with

any other person, and neither for fee and reward or gratuit-

ously, follow or practise in the profession or business of a

surgeon, accoucheur, or apothecary, at No. 28, Dorset Crescent

(the defendant's then residence), or within the distance of

two-and-a-half miles thereof, measuring by the usual streets

or ways of approach thereto, nor reside within the distance
of two-and-a-half miles of No. 28, Dorset Crescent, without
the consent in writing of the plaintiff, and that the defendant
would not by any means whatsoever attempt to prevail on
any of the patients of the defendant, or of the partnership, to

withdraw from the plaintiff, or to employ any other medical
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attendant in prejudice to the plaintiff, but, on the contrary,
would in all things endeavour to promote and advance the

business and advantage of the plaintiff in the profession of a

surgeon, &c., so far as it was in the power of the defendant,
and as he could reasonably and properly be required to do,

and that if the defendant should in any respect break or

infringe this stipulation, then, and in such case, he should

immediately pay to the plaintiff, his executors or adminis-

trators, the sum of 1,000/. as and for liquidated damages, and
not by way of penalty ;

but the restriction was not to prevent
the defendant from attending any person as a physician or

physician-accoucheur, or prescribing as suchwithin the distance

of two-and-a-half miles.

After the determination of the partnership term, the plaintiff

sued the defendant for the sum of 1,000/., alleging that the

defendant resided within the distance of two-and-a-half miles

of No. 28, Dorset Crescent, measuring by the usual streets or

public ways of approach thereto, to wit, at an address in

Southwark.
It appeared at the trial that the defendant's residence in

Southwark was more than two miles and a half from No. 28,

Dorset Crescent, if measured by the public thoroughfare most

frequented by carriages, but if measured by another public

thoroughfare along which carriages seldom passed, it was a
few feet within the two miles and a half. There was no
evidence that the plaintiff had sustained any damage from
the circumstance of the defendant residing where he did.

It was submitted on behalf of the defendant that the distance

ought to be measured by the most frequented road, that as

the breach of covenant alleged was not the practising as a

surgeon, but merely the residing within the prescribed distance,
such a restraint was unreasonable and void, and that the

1,OOOJ. was a penalty, and not liquidated damages. The

judge, Rolfe, B., told the jury that the plaintiff had a right
to measure the distance by any of the public streets usually

frequented, and the jury under his direction found a verdict

for the plaintiff for 1,000/., leave being reserved to the defen-

dant to move to reduce the damages to one shilling.
On the motion for a new trial the judges of the Exchequer

Chamber unanimously upheld the decision of the judge below.

Pollock, C.B., said :
" The stipulation is express that if the

defendant shall practise or reside within two-and-a-half miles

from No. 28, Dorset Crescent, measuring by the usual streets,

he shall pay the plaintiff 1,000/. Here the defendant did

reside within that distance measuring by one of the usual

ways, though he was beyond it according to another. I can
conceive many cases where what may be called private policy

may render it necessary for a party to guard against some-
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tiling which may be easily converted into a means of damage,
not because the act is of itself injurious, but because it is a
sort of guard or fence, to prevent something else which is

injurious from being done. In like manner public policy has,
for the protection of the Bank of England against forgery,
rendered it criminal to make paper bearing the same water-
mark as Bank of England notes. The making of such paper
is in itself an indifferent act, but inasmuch as it may afford

facilities to forgery, the legislature has on that account pro-
hibited the act. The same motive may operate on the mind
of a man in private life, and induce him to frame stipulations
similar to those which, it is argued, we ought to construe as

illegal because unreasonable and contrary to public policy."

Parke, B., pointed out that the covenant not to reside had
reference to the benefit of the trade, and did not apply to

mere residence, it being, therefore, connected with the cove-

nant not to carry on the trade, and that being legal and bind-

ing, the covenant not to reside was legal and binding also.

With regard to the question of damages the same judge said :

"If a party agrees to pay 1,0001. on several events, all of

which are capable of accurate valuation, the sum must be
construed as a penalty, and not as liquidated damages. But
if there be a contract consisting of one or more stipulations,
the breach of which cannot be measured, then the parties
must be taken to have meant that the sum agreed on was to

be liquidated damages, and not a penalty. In this case there

is no pecuniary stipulation for which a sum certain of less

amount than 1,0001. is to be paid, but all the stipulations are

of uncertain value. Possibly this may have been a very
imprudent contract for the defendant to make, but with that

we have nothing to do. Upon the true construction of the

deed, the amount is payable by way of liquidated damages,
and not as a penalty."

Benwell v. Inns (1857).

(24 Beav. 307
;
26 L. J. Oh. 663.)

Where one has entered into a restrictive covenant with the owner

of a business, the assignee of a part of the business can sue

for an injunction on a breach of the covenantor. Employ-

ing the covenantor as a servant is sufficient consideration

for his entering into such a covenant.

One Wright had a dairy farm at Peckham Bye, and in

connexion with it two London establishments for the sale of
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milk, one in the City, and the other at Charles Street,

Grosvenor Square. The latter was under the management
of the plaintiff, and was carried on under the title of the

Friern Manor Dairy Farm.

By an agreement dated the 26th of July, 1852, Wright
agreed to take the defendant into his service for one month

certain, and until a month's notice to determine the contract

and service should be given, in consideration whereof the

defendant agreed faithfully to serve Wright, or his future

co-partners, executors, administrators, assignees, or successors

in business, and would not, during the continuance of such

service, nor within the space of twenty-four calendar months
after quitting or being discharged from the same, commence,
carry on, or be concerned in any way whatsoever either as

servant or master, in the trade or business of a cowkeeper,
milkman, milk-seller, or milk-carrier within the distance of

three miles from Charles Street, Grosvenor Square. The

agreement stipulated that if he did, he would pay to Wright,
his co-partners, executors, administrators, successors, or as-

signees ten shillings for every day he should act contrary to

the agreement, to be recovered as liquidated damages.
In 1854, Wright, for valuable consideration, assigned to the

plaintiff the goodwill of the branch business carried on in

Charles Street with the shop, trade fixtures, and utensils on
the premises. The agreement with the defendant was handed
to the plaintiff on his purchasing the business, as one of the

incidents or appurtenances of the business, and the defendant,
who had been attached to the branch business in Charles

Street, was continued as milk-carrier. Wright covenanted
not to carry on a similar business within certain limits.

The defendant gave notice, and in July, 1857, quitted the

plaintiff's service, and immediately began to serve the plain-
tiff's customers with milk, and endeavoured to supplant the

plaintiff in his business in the district. The plaintiff filed a
bill to enforce the agreement.

It was contended for the defendant that the agreement had
been made with reference to the business carried on in Peck-
ham and London

;
the plaintiff, therefore, did not stand in

the position of assignee of Wright. The contract was not

divisible. Wright could no doubt restrain the defendant

from carrying on the farming business. Also the wages and
allowances received by the defendant were not sufficient to

support an agreement which was to debar the defendant from

trading on his own account.

Komilly, M.K., said :
" The agreement was good when it

was entered into, and it is good now. Its validity is not

affected by the transactions that have taken place between
the parties. It was objected that the plaintiff is not assignee



RESTRICTIVE COVENANTS. 169

of the business within the meaning of the agreement ;
I think

he is, he is assignee of a part of that which was referred to

in the agreement ;
I see nothing to make this agreement void

upon the ground of its being the assignment of part of the

business. It was then said that the defendant received no
consideration for the agreement. His being a servant at

wages was quite sufficient to support the agreement. The
defendant ought to have considered the terms of the agree-
ment before he entered into it

;
he could not object to it after-

wards. It was then said that the agreement could not be

supported because it was in restraint of trade, and that it

would be unreasonable to protect a person in the enjoyment
of one mile of milk-walk. If one having a milk-walk of one
mile in diameter were to require a restriction for exceeding
the limit of his walk, and there were no explanation of the

necessity of such restriction, that might be an undue restraint

of trade
;
but I am of opinion that this agreement was con-

fined within reasonable limits. The plaintiff came to the
district as the successor of Wright, and the defendant's con-
tract applied to that district. The injunction must, therefore,
be continued for two years from the date of the notice

;
and

it will be a virtual breach of it if the defendant assists any
other milkman."

Giles v. Hart (1859).

(1L. T. N. S. 154; 8 W. E. 74.)

Agreement between surgeon and assistant contained a restraint

on the assistant's practising after the termination of the

agreement. There was a clause allowing the assistant to

determine the ivhole agreement. Held, that on the assis-

tant's giving notice so to determine it, the restraint on prac-
tice was still in force.

In the case of Giles v. Hart, by indenture, in 1854, con-

taining terms on which the defendant became the plaintiff's

assistant, the defendant had covenanted that he would not,
while acting as such assistant, or after he should cease so to

act, and whether the plaintiff should be living or not, and
whether the said indenture should be in other respects deter-

mined or not, practise in Coggeshall or within five miles
therefrom. The deed further provided that it should be law-
ful for the defendant by giving one month's notice to deter-

mine the then present indenture and the covenants and

agreements therein contained, and after the expiration of the
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month, that the said indenture should cease and determine,

subject nevertheless and without prejudice to any right of

action which might have accrued or might accrue thereafter to

the defendant by virtue of these presents, and for the true

performance of the covenants on the part of the defendant not
to practise, &c., and the defendant bound himself in the sum
of 800/., to be recovered as liquidated damages, to be recovered

against him upon breach of the covenant. In October, 1 859,
the defendant gave the plaintiff written notice that he intended
" to determine the said indenture and the covenants and agree-
ments therein contained." The defendant informed the plain-
tiff that he intended to practise in Coggeshall, and commenced
to do so, whereupon the plaintiff filed a bill for an injunction.

It was argued for the defendant that an action ought to be

brought to determine the legal right, and that the covenant

against practising was determined along with the rest of the

deed by the notice.

Stuart, V.-C., said :
" This is a case of a covenant to re-

strain a man from following his profession in a particular

town, and it is said that great inconvenience may arise to the

inhabitants of the town if he be restrained from practising
there. But, true as that observation is, the law is too well

established on the subject to make it possible for me, sitting

here, not to give effect to a covenant of this kind when I find

it inserted in an agreement between professional men. Upon
the terms of the present covenant, looking at it in connexion

with all the clauses in the deed, I have not a doubt. The

argument of the defendant is founded upon the proviso in the

deed which, it is said, enabled Mr. Hart, the defendant, by
giving a notice, to determine and put an end to the operation
of all the clauses in the deed. Such is the general language
of this particular deed. But, looking at the whole scope and

operation of the deed, and the language of the covenant in

question, care was taken to provide that the determination of

the other covenants in the deed by a notice to be given by the

defendant Hart should not interfere with the operation of this

covenant. That seems to me so plainly the construction of

the language of the deed that I entertain no doubt at all about

it ;
and my conclusion is that Mr. Hart is bound not to practise

within the limits of this town. Therefore I feel bound to

grant an injunction to restrain him until further order from

practising. With regard to what was asked as to having an
action at law directed or sanctioned or countenanced, I cannot

listen to it. The terms of the deed seem to me too clear to

induce me to ask any judge at common law to assist me with

his opinion. If that be so, what justification should I have in

indulging one party with the means of assailing the other in

any other Court than this ?"
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King v. Hansell (1860).

(5H. &N. 111.)

Restriction on doing business limited to the time the defendant
remained in the plaintiff

''

's service.

In this case the defendant, on being engaged as commission

agent to sell beer and other goods for a firn^of brewers, entered

into a bond for 200. to serve the plaintiffs faithfully as such

agent, and not to engage in, undertake, transact, or do any
business in the same trades or business within ten miles of

Towcester for himself or any other person or firm
;
to promote

the interest of the plaintiffs, to collect and account for moneys,
and not to waste or embezzle the goods entrusted to him.
The defendant quitted the employment of the plaintiffs, and
was employed within the limits by another firm

;
and the

plaintiffs sued on the bond for 200/.

The judgment of the Court of Exchequer was given for the

defendant on the ground that all the provisions before and
after the stipulation not to engage in business within the

particular district applied only to the term of service, and that

the object of them was that the defendant should devote his

whole time and attention to the plaintiff's business, and
therefore the stipulation in question did not extend beyond the

period of service.

Fox v. Scard (1863).

(33 Beav. 327.)

A medical practitioner, with whom another has entered into a

covenant in a penal sum that he will not practise within

defined limits, can, on breach, sue eitherfor the damages, or

for an injunction, but notfor both.

In Fox v. Scard, the plaintiff, a surgeon at Weymouth,
agreed to take the defendant, a surgeon, as his assistant at a

salary. The defendant agreed not to carry on the business
of a surgeon at Weymouth, or within twelve miles thereof,
without plaintiff's consent during plaintiff's life, or within ten

years after his decease, and to execute a bond for securing the
due performance of the agreement. This was not in writing.
The defendant at the same time executed a bond to the

plaintiff in the penal sum of 1,OQOJ. conditioned not to practise
at "Weymouth, &c. as above stated.
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The plaintiff discharged the defendant, but the defendant

continued to practise on his own account at Weymouth, and
the plaintiff instituted this suit, praying an injunction and

offering to waive the penalties of the bond.

The defendant demurred, arguing that it was a case for

action at law on the bond, and not for a suit in equity, and
that the parties had, by their contract, agreed that the remedy
upon the breach of the bond should be by pecuniary damages
only.

Romilly, M.E., who did not call on the plaintiff's counsel,
said : "I cannot accede to the defendant's view of this case,
for I take the principle to be this : Where a person enters

into an agreement not to do a particular act, and gives his

bond to another to secure it, the latter has a right at law and

equity, and can obtain relief in either, but not in both Courts.

Jf he proceeds at law on the bond and recovers damages, and
afterwards comes into equity, and states that fact in his bill,

a demurrer will lie, because he has chosen the jurisdiction
and the remedy he will have. Accordingly, the practice has
been to adopt the rule very strictly in equity.

" It sometimes happens that this legal right is in doubt,
and in such cases the Court used formerly to direct an action

to try the right. This is now prevented by Mr. Holt's Act,
which compels the Court to determine the legal right. But
the practice under the old system is a good illustration. When
the Court gave liberty to the plaintiff to try his right in an

action, if he succeeded and only took nominal damages, he
obtained his equitable relief

;
but if he sought and obtained

substantial damages, the Court, when he came back, dismissed

his bill, saying,
' You have already had your remedy at law.'

But the plaintiff has a right to say,
' I will not have money,

or take compensation in damages, but I will have the strict

performance of that which is secured to me by the bond,'

which, in this case, is in the nature of a covenant by the

defendant that he will not practise at Weymouth.
" The bill contains a paragraph waiving the penalties of

the bond, but, without that, if, after an injunction had been

granted against the defendant, the plaintiff should bring an
action for damages, the defendant might come here and have
the injunction dissolved.

" The defendant has, for valuable consideration, entered

into an agreement not to practise at Weymouth, which he is

bound to perform, and if the facts alleged be true, the plaintiff
is entitled to relief in this Court. The demurrer must, there-

fore, be overruled."
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Carnes v. Nesbitt (1861).

(7 H. & N. 158, 778
;
30 L. J. (N. S.) Ex. 348; 31 Ib. 273.)

Where a surgeon's assistant has covenanted with the surgeon that

he will not practise ivithin certain limits, the covenant icitt

not be confined to the duration of the service. The protected

practitioner cannot suefor both liquidated damages and an

injunction. If he first suefor the damages, the injunction

will be refused.

In Carnes v. Nesbitt, an agreement had been entered into

between the plaintiff, a surgeon at Cassop, and the defendant,

whereby the defendant was engaged as assistant to the plain-
tiff in his practice as a surgeon, &c. for one month, and so on
from month to month until either party should give a month's
notice to determine the agreement, at a fixed salary ;

the

plaintiff was to provide a dwelling-house for the defendant,
and the defendant was to be allowed for his own use and
benefit all fees received from the practice of midwifery, and
also from any practice in the immediate neighbourhood of

Cassop. And the defendant agreed that he " shall not nor

will, either directly or indirectly, by himself or in conjunction
with any other person or persons, practise as a surgeon,

apothecary, or surgeon-accoucheur
" within five miles from

Cassop under a penalty or penal sum of 100/. to be recoverable

by the plaintiff as liquidated damages,
" the said sum of 100.

having been specified as the amount to be paid and recover-

able for the breach or non-observance by the defendant of the
last-mentioned clause."

The defendant gave notice to the plaintiff, left his service,
and commenced practice within two miles of Cassop.
The plaintiff thereupon issued a writ claiming the TOO/,

penalty, and gave notice of his intention to apply for an in-

junction to restrain the defendant from so practising.
After serving his writ, and before declaration, the plaintiff

obtained a summons to show cause why an injunction should
not issue.

The defendant made an affidavit that at the time of entering
into the agreement he understood the restriction was only to

apply while he continued in the plaintiff's service
;
and before

the judge in chambers he professed to be willing to pay the

penalty, in order that he might practise.
Counsel for the plaintiff argued that the fact that the

defendant might take private practice near Cassop during the

engagement showed that the restriction was to be binding
after the service had terminated

j
also the fact that the
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plaintiff had commenced an action for the 100J. penalty was
not a good objection to his obtaining an injunction ; and, if

it were, he would enter into a rule of Court not to proceed
with the action if he got an injunction to restrain the

defendant. He elected to take the injunction and was

willing to waive his claim for damages. The agreement, he

argued, was not at the election of the defendant
;
he could

not elect to break his engagement by paying for his violation

of the contract.

The Court refused the injunction.

Channell, B., said to the plaintiffs counsel,
" Tour present

writ puts you out of the Court. Why not amend your writ

by claiming unliquidated damages?"
Martin, B. :

" Why not go on with your action ?
"

Bramwell, B. :
" At present you seek for an injunction, and

at the same time seek to recover liquidated damages. I think

you are not entitled to get both, and on that account would
refuse the rule." "I proceed on the ground that plaintiff
has shaped his claim for liquidated damages."
The plaintiff afterwards declared on the bond, and claimed

100/., also a writ of injunction to restrain the defendant.

The defendant demurred to so much of the declaration as did

not relate to the claim for the injunction, and also demurred
to so much as did relate thereto. The defendant also pleaded,

secondly, that the plaintiff did not provide him a dwelling-
house according to the agreement ; and, thirdly, that by the

notice given by the defendant the agreement had been wholly
determined and put an end to.

No counsel appeared for the defendant, but the points in

the margin to the demurrer were, that the restraint imposed
was only intended to be in force durante servitio, and would
otherwise have been unreasonable

;
and that the plaintiff's

claim to an injunction could not be supported, the agreement
being merely for the payment of a certain amount in the

event of the defendant's practising within the prescribed
limit.

On the argument on the demurrer the Court held that in

accordance with Sainter v. Ferguson (1 McN. &. G. 286), the

plaintiff was not entitled to an injunction ;
but gave judgment

for the 100J., the liquidated damages, holding that the pro-

viding the defendant with a dwelling-house was not a con-

dition precedent to the plaintiff's right to sue for a breach,
and that it was no answer that the agreement was determined

by notice, as the restriction as to the practising applied to the

time when the defendant ceased to be assistant.
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Howard v. Woodward (1867).

(34 L. J. Oh. 47.)

Although a bond in a penal sum not to practise contains no cove-

nant that the person bound will not so practise, an injunc-

tion may be granted.

Howard v. Woodward was an action on a bond entered into

by the defendant, a solicitor's clerk, which, recited an agree-
ment that the defendant should enter into a bond not to

practise within fifty miles of Weymouth, the condition being
that if the defendant should practise within fifty miles of

"Weymouth, and should then pay to the plaintiff 1,000/. as

liquidated damages, the bond should be void. The bond
contained no covenant by the defendant not to practise within
the prescribed distance. The defendant afterwards started in

practice at Weymouth, and the plaintiff filed a bill for an

injunction to restrain him. Wood, V.-C., in granting the

injunction, said the case was entirely a question of agreement
between the parties. Was this bond an agreement that the
defendant should not practise within the specified distance, or

was it an agreement that he might practise there on payment
of 1,0001. as liquidated damages ? The bond was in a penal
Bum with a condition, but the recited agreement was to give a
bond not to practise ;

there was nothing to show that the

plaintiff intended to sell any part of his business. The Vice-
Chancellor therefore granted an injunction, the plaintiff

undertaking not to sue the defendant on the bond.

Gravely v. Barnard (1874).

(18 Eq. 518
j
43 L. J. Ch. 659.)

An agreement by a surgeon to continue the existing service of an

assistant is sufficient considerationfor a restrictive covenant

entered into by the assistant.

In Gravely v. Barnard, the plaintiff, a surgeon at Newick,
had, some time before 1870, engaged the defendant, who was
not then qualified to practise, as his assistant. In 1870, the
defendant being about to go up for his examination, executed,
at the plaintiff's request, a bond, dated the 12th of March,
1870, in the penal sum of 1,OOOL The bond recited that the
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plaintiff had taken the defendant into his employ and confi-

dence as an assistant in his profession, which employment was
to continue as long as the parties should agree ;

that the
defendant did not then possess, but was in the expectation of

obtaining, the requisite qualifications to practise his profession,
and had, for the consideration aforesaid, agreed to enter into

the bond. The condition of the bond was that if the defen-

dant would not at any time thereafter set up, practise, carry
on or exercise directly or indirectly either for himself alone,
or in partnership or in collusion with any other person except
the plaintiff, or in any manner whatsoever, the said several

professions, &c., within the parish of Nowick, or within ten
miles thereof (the town of Lewes excepted) during so long a
time as the plaintiff or any person or persons to whom he
should sell or dispose of his said business of a surgeon, &c.,

or to whom he might assign or make over the same, should

carry on, practise, or exercise the same professions or

businesses, or any or either of them, then the bond should be

void, otherwise the same should remain in full force and
virtue.

The engagement of the defendant was terminated in June,
1870. The defendant afterwards, in June, 1874, passed his

examination, and began to practise within the limits mentioned
in the bond. The plaintiff thereupon instituted the suit to

restrain him from so doing, waiving by his bill all penalties
recoverable at law under the bond.

Jessel, M.R., gave judgment granting the injunction. He
said :

" The sole question in this case is, whether there is a
sufficient consideration for the bond. The case of Hitchcock

v. (Joker has settled what cpnsideration is sufficient in these

cases. It is enough, in the words of Lord Chief Justice

Tindal (6 A. & E. 457), if there is 'a legal consideration, and
of some value.' Therefore if, in the present case, the plaintiff
can show that he gave any valuable consideration, no matter
however small, that is enough to warrant the granting of an

injunction, the Court not taking upon itself to decide upon the

adequacy of the consideration.
" Now as to what is valuable consideration in these cases

there is some authority. In Davis v. Mason (5 T. R. 118) t

the taking of a man into service for so long a time as the

master should please, was held to be valuable considera-

tion

"Is there any difference between an agreement to take

into service so long as the master pleases, and an agreement
to continue an existing service, so long as the master pleases,
that existing service being terminable at the will and pleasure
of the master ? I can see none

;
and the only question is, can

I reasonably infer from the instrument before me an agree-



EESTEICTIVE COVENANTS. 177

raent to continue the defendant's employment ? Now upon
the defendant's construction the instrument has no meaning ;

but it is the duty of the Court to construe an instrument so

that if possible it may have a meaning, and if that meaning
can be fairly got at, the Court must give effect to it

" What do the words 'for the consideration aforesaid
1 mean?

The defendant says they mean nothing, that though the

instrument speaks of a consideration, none was given. I can-

not adopt that view. I think it must mean that there was
an agreement by the plaintiff and defendant that the con-

nection between them was not to be terminated then and

there, and if that is the meaning, the case falls within Davis
v. Mason.

"
But, it may be said,

' Is it right in such a case as this to

infer such an agreement ? Must not the agreement be in

express terms?' Now on that point the authorities appear
to be all one way. In the leading case of Mitchell v.

Reynold's (1 P. Wms. 181), the condition of the bond was, that

whereas the defendant had assigned to the plaintiff a lease of

a messuage and bakehouse for the term of five years if the
defendant should not exercise the trade of a baker within that

parish, or in case he did he should pay a sum to the plaintiff,
then the obligation to be void. No consideration is created

here
;

the assignment is mentioned in the past tense, and
therefore must have been previously executed

; yet the Court
inferred a consideration

; they found that the plaintiff took
a bakehouse from the defendant, and that the defendant

agreed not to carry on his business. So in Davis v. Mason

(5 T. R. 118), the consideration was inferred by Lord Kenyon
and the judges of the Court of King's Bench. The condition

of the bond there simply recited that the plaintiff had taken
the defendant for his assistant, and that the defendant had

agreed not to exercise the business on his own account
; yet

Lord Kenyon in the judgment I have read, says that there

was a consideration. That was arrived at by inference.

Looking, then, at these two cases, in which remedy was given
on an instrument in which there was no express statement of

the consideration, but the consideration was inferred, I think

I am bound to grant the injunction in this case.

"I also think that this is one of the cases in which I am
bound to decide the question of law on the motion, and not to

leave it to the hearing ;
to do otherwise might be to ruin one

of the parties."

c.



178 RESTRICTIVE COVENANTS.

Collins v. Locke (1879).

(4 A. C. 674
;
48 L. J. P. C. 68.)

An agreement by merchants to share receiptsfrom certain persons,

by whichever of the parties to the agreement the work might
be done, held legal ; but a provision that, in case named

persons should not employ the merchant to whom they were

allotted by the agreement, none of the parties should do the

work, held unreasonable.

In Collins v. Locke, a case before the Privy Council in 1879,
four stevedores had entered into an agreement of which the

object was to parcel out the stevedoring business of the port
of Melbourne among themselves. In the first place, they
divided certain shipping firms in the port into four sets, one
set being allotted to each party to the agreement, and every

ship consigned to one of those firms was to be worked by the

party to whom the set comprising that firm was allotted, if

he could get her. If the firm, however, would not give the

stevedoring to the party entitled under the agreement, but

required another of the parties to the agreement to do the

work, then the party so required should give an equivalent to

the person who should so lose the stevedoring.
There was another covenant, the effect of which was that,

in the case of ships passing out of the hands of the named
firms to which they were consigned and being loaded by other

merchants, if the merchants loading such ships should not
choose to employ the party who, under the agreement, was
entitled to do the stevedoring, all the parties to the agreement
should be deprived of the work.

Their lordships held that the objects which the agreement
had in view were to parcel out the stevedoring business of

the port among the parties to it, and so to prevent competi-
tion, at least amongst themselves, and also it might be to

keep up the price to be paid for the work. Their lordships
were not prepared to say that an agreement having these

objects was invalid if carried into effect by proper means,
that was to say, by provisions reasonably necessary for the

purpose, though the effect of them might be to create a

partial restraint upon the power of the parties to exercise

their trade.

It was held that the provision first above mentioned (that
if one of the parties to the agreement should be required to

do the work allotted to another under the agreement, the

party so required should give an equivalent to the party who
lost the stevedoring) was not unreasonable, since it provided



RESTRICTIVE COVENANTS. 179

in a fair and reasonable way for each party obtaining the
benefit of the stevedoring of the ships to which by the con-

tract he was entitled. Each party might in turn derive

benefit from this clause, and one of the four parties would

always get the profit of the ship stevedored, though the work

might be done by another of them. As regarded the merchant

also, he could have his ship stevedored by the party whom he

might require to do it, at least, there was no prohibition

against his having it so done.

The other provision, however (that if merchants loading
certain ships should not choose to employ the parties entitled

to the work under the agreement, all the parties to the agree-
ment should be deprived of the work), their lordships held
was productive of wholly different results. Such ships were
"so to speak, tabooed to them all." The covenant in such

cases restrained three of the four parties to the agreement
from exercising their trade, without giving any profit or

benefit to compensate for the restriction to either of the four,
whilst the combination they had thus entered into was obviously
detrimental to the public by depriving the merchants of the

power of employing any of those parties, who were probably
the chief stevedores of the port, to load their ships, unless in

each case they employed the one of the four to whom the ship,
as between themselves, had been allotted, however great and
well-founded their objections might be to employ him. Such
a restriction could not be justified upon any of the grounds
on which partial restraints of trade have been supported. It

was entirely beyond anything the legitimate interests of the

parties required, and was utterly unprofitable and unnecessary,
at least, for any purpose that could be avowed.

Davies v. Makuna (1884).

(29 C. D. 596
;
54 L. J. Ch. 1148.)

An agreement to assist an unqualified man to practise as an

apothecary is illegal, and a restraint on practice contained

in such an agreement cannot be enforced.

On the 1st of November, 1883, an agreement was
entered into between the plaintiff, who was described as

a " medical practitioner," and the defendant, who was
described as a "medical assistant," by which the defen-

dant was engaged to serve the plaintiff as assistant in his

N2
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profession as medical practitioner and accoucheur at Ystrad
llhondda for one year, and so on from time to time, but

either of them should bo entitled to put an end to the said

term of service during the first or in any subsequent year by
giving a month's notice in writing. And the defendant agreed
that he would not at any time during the continuance, nor

during the next five years after the determination of the con-

tract of service, except with the plaintiffs written consent,

exercise, or carry on the profession of doctor of medicine,

surgeon, apothecary, or accoucheur, or any of them, at Ystrad

Rhondda, or within ten miles in any direction, either on his

own account or in partnership with or as assistant to any
other person or persons.
The plaintiff, who was an M.D. of an American University,

was not qualified to be registered under the Medical Act of

1858. The defendant was a duly qualified and registered
medical practitioner. In August, 1884, the defendant's

engagement was terminated by notice from the plaintiff, and
in September, 1884, the defendant commenced practising as a
doctor of medicine on his own account at Ystrad Khondda

;

and the plaintiff issued a writ claiming an injunction to

restrain him from exercising or carrying on the profession of

doctor of medicine, surgeon, apothecary, or accoucheur at

Ystrad Ehondda or within ten miles thereof.

The plaintiff moved for an interim injunction before Pear-

son, J., on the 20th of November, 1884. The defendant

deposed that on the date of signing the agreement, when he
visited the plaintiff at his residence, there was on the mantel-

piece of the sitting-room a brass plate bearing the plaintiff's

name, with the addition of the words "physician and surgeon."
This was denied by the plaintiff.

It was argued for the defendant that the covenant was too

wide, and therefore bad, ajid that the action was really brought
for the specific performance of the agreement, which was con-

trary to the policy of the law and was tainted with illegality,
as the plaintiff was prohibited from practising at all by the

Act 3 Hen. 8, c. 11, and from practising as an apothecary by
the Act 55 Geo. 3, c. 194, s. 14. He had besides contravened
the provisions of the Medical Act of 1858 (s. 40) by assuming
a description to which he was not entitled.

Pearson, J., said :
" The objection to the action which has

been taken, with reference to the Medical Act of 1858, has
been put in two ways. In the first place it is said that the

plaintiff is not, and, as matters now stand, cannot be, a pro-

perly qualified medical practitioner under the Act
; and,

secondly, that, that being so, the defendant's covenant is too

large, is wider than is required for the purpose for which it

was entered into, and that it is therefore bad.
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" The first question which. I have to determine is, what does
the Act order, and how far does it leave persons at liberty,

notwithstanding the provisions contained in it."

(His Lordship read sect. 14 of the Apothecaries Act,

1815.) "There is, therefore, in that Act an express prohibi-
tion against any person acting as an apothecary except one
who is qualified according to the Act. Bt when I come to

the Act of 1 858, 1 find it begins with this preamble :
' Whereas

it is expedient that persons requiring medical aid should be
enabled to distinguish qualified from unqualified practitioners.'

Now, to my mind, that preamble shows what the whole pur-

port of the Act was and the extent to which its provisions
were intended to go. It is not an Act to prevent unqualified

practitioners from practising, but it is an Act to enable the

public to distinguish between qualified and unqualified prac-
titioners. Then it takes away from an unqualified practitioner
the power of recovering any fees

; but, if it had been intended
to prevent any unqualified person from practising, that section

would have been wholly unnecessary ;
the Act would simply

have prohibited any such person from practising. No doubt
it is difficult to understand the exact limit of sect. 40 [as to

wrongful assumption of medical titles], and I do not mean to

say that I am absolutely certain what is the proper construc-

tion of it. But looking at the preamble of the Act and at

sect. 32 [that only registered persons shall recover fees],
I think the meaning is, that in order to incur the penalty a

person must wilfully and falsely take or use one of the names
or titles therein mentioned in such a manner as is calculated

to deceive the public. I do not think that the use of one of

those titles by an unqualified practitioner, either in a private

agreement with another medical man, or on a brass plate not

exposed to the public view, would be an infringement of this

section. I cannot say why the provisions of the Act were
limited in this way ; possibly it was not thought necessary to

prevent all unqualified persons from practising ;
and it may

well be that the legislature, knowing the habits and customs
of the English people, were willing to leave a wide door open,

particularly to those, such as rectors' wives and other ladies

bountiful, who, with little experience and large benevolence,

delight to practise the art of medicine without many injurious
results. But, however that may be, I do not see that it has
been brought home to the plaintiff that he has done anything
improper, although he is not, and cannot be, as matters stand,
a qualified practitioner under this Act.

"
This, I think, decides the whole question between the

parties, for, if that be so, there was no reason why he should

not enter into this agreement with the defendant, and there is

no reason why the defendant, having entered into the agree.
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moil t, should not keep it. I must therefore grant the injunc-
tion as asked."

The defendant appealed.
On the hearing of the appeal further evidence was adduced

on behalf of the defendant, from which it appeared, that in

the course of the year 1884 the plaintiff had signed certificates

of the cause of death of various persons, to be delivered to

the registrar under the Births and Deaths Registration Act,
1874. By each of these the plaintiff certified that he attended

the deceased during his last illness, and stated the cause of

death. The certificates specified were twelve in number, and
the causes of death mentioned were meningitis and convul-

sions, phthisis, cardiac disease and apoplexy, diarrhoea, con-

vulsions, measles and convulsions, apoplexy, bronchitis,

infirmity and anasarca, bronchitis and convulsions, pneumonia
and convulsions. The plaintiff did not in these certificates

represent himself to be a qualified practitioner.
Evidence was also given, that on the 30th of March, 1885,

the plaintiff was convicted and fined at the petty sessions for

assuming the title of doctor of medicine. The plaintiff, by
affidavit, stated that the circumstances under which he was
convicted were, that he was connected with certain collieries

in the neighbourhood of Rhondda, and had frequently to give
to friendly societies certificates of the death or illness of

members, and that in one of such certificates he accidentally

signed
" John Davies, M.D.," omitting the letters U.S., which

he was in the habit of adding, and that on this certificate he
was convicted.

The plaintiff also deposed that his assistants, who were

qualified apothecaries, invariably attended to that portion of

his practice which involved acting in that capacity. That,
not being himself registered as an apothecary, he did not

compound or dispense medicines, but required his assistants,
who were qualified as aforesaid, to perform that duty.
The appeal was heard on the 22nd of April, 1885, and the

injunction was dissolved.

The judgments delivered in the Court of Appeal were as

follows :

Cotton, L.J. :
" This is an appeal by the defendant, from an

order of Mr. Justice Pearson, granting an injunction to com-

pel him to abide by the terms of an agreement entered into

between him and the plaintiff. The defendant has broken
the agreement, and we cannot look with any favour on his

conduct, but we must decide the case according to the prin-

ciples of the Court. The plaintiff carries on business, as a

medical practitioner, at Ehondda, in Wales, and advertised

for an assistant. The defendant is a duly qualified medical

practitioner. On the 1st of November, 1883, a written agree-
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ment was entered into by plaintiff and defendant that the
defendant should serve the plaintiff as his assistant in his

profession as medical practitioner and accoucheur at Ehondda,
at a yearly salary, the engagement being determinable by
either party at a month's notice

;
and the defendant stipulated

that he would not, during the continuance of the engagement
or within five years after its determination, except with the
written consent of the plaintiff, exercise or carry on the

profession of doctor of medicine, surgeon, apothecary, or

accoucheur, at Ehondda, or within ten miles of it. In August,
1884, the engagement was determined, and in the following
month the defendant commenced practising as a doctor of

medicine at Ehondda. The ground on which the defendant
resists the injunction is that the agreement was to assist the

plaintiff in the conduct of the business which he was at that

time carrying on, that the business was one which he could
not legally carry on, and that the agreement therefore is void
for illegality. The plaintiff admits that he had no qualifica-
tion to act as surgeon, apothecary, or physician, but says that

he carries on those branches of his business by means of duly
qualified assistants, and not personally. If that had been the

real state of the case, I am at present of opinion, though it is

not necessary to decide the point, that as the defendant knew
the circumstances when the agreement was entered into, it

could have been enforced against him, for that the plaintiff
would be doing nothing illegal. But is that the state of the
case ? To my mind it is not shown to be so, I do not go into

the question whether the Act 3 Hen. 8, c. 11, is still in force

as regards the penalties imposed on persons practising without

being duly qualified. But there is an Act, 55 Greo. 3, c. 194,
s. 14, which prohibits the acting as an apothecary without

being duly qualified. The Act does not define the nature of

an apothecary's employment, but dispensing, mixing medicine,

giving medical advice, and attending the sick as medical

adviser, must be considered acting as an apothecary. It is

alleged by the defendant that in the present case the plaintiff
has done these things in person. It is deposed, too, that he
has in his room a brass plate, on which he is described as
'

physician and surgeon,' and though this can only be seen by
the patients who come to him, it tends to show that he is not
the mere centre of a staff of qualified assistants, but is himself

carrying on the business of the medical profession in various

forms. The agreement, moreover, describes him as a ' medi-
cal practitioner.' Then an affidavit, which was not before

Mr. Justice Pearson, verifies a set of certificates of death

stating the cause of death, which implies that the plaintiff
had attended them and prescribed the requisite medicines,
thus acting as an apothecary. The result of the evidence
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at present appears to me to be that the plaintiff is exercising
a profession which he is not at liberty to carry on in England.
The case appears not to have been fully before Mr. Justice

Pearson, for he proceeds on the Medical Act of 1858 alone,
and if there had been no other Act in the case, I should have
been disposed to argue with him

; but, as the evidence at

present stands, I think that the plaintiff must be taken to

have been carrying on a business which the Act 55 Qeo. 3,

c. 194, prohibited him from carrying on, that the agreement
therefore was illegal, and that he cannot enforce it."

Lindley, L.J. : "I have come to the same conclusion. If it

were necessary to determine how far the Act 3 Hen. 8, c. 11,
is still in force, I should wish to take time to consider, but
when we look at the agreement and the facts, I think it is not

necessary to determine that question. The agreement describes

the plaintiff as a medical practitioner, and the evidence shows
what kind of business he carries on. The affidavit, which
was not before Mr. Justice Pearson, shows that he carries on
the work of a surgeon, physician, and apothecary. The

object of the agreement was to get the defendant's assistance

in carrying on this business, which the plaintiff was prohibited
by the Act 55 Geo. 3, c. 194, from carrying on. It was a
scheme to allow a medical man to practise without being duly
qualified."

Fry, L.J. : "I am of the same opinion. By the agreement
the defendant agrees to serve the plaintiff as his assistant in

his profession carried on at Rhondda. What was the profes-
sion carried on by the plaintiff ? It is suggested that it was
a medical profession carried on entirely by means of duly
qualified assistants. If that had been so, I am far from

saying that the agreement might not be valid. But, upon
the evidence, I come without hesitation to the conclusion that
the plaintiff acted as an ordinary medical practitioner does,
and if so, the agreement was that the defendant should assist

the plaintiff in a business which the plaintiff could not law-

fully carry on. If so, we cannot interfere. Possibly the
covenant may be construed distributively it is not my present
impression that it can but in the existing state of circum-

stances, bearing in mind that this is an interlocutory pro-
ceeding, I think that we should be doing wrong if we
supported the injunction."
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Jacoby v. Whitmore (1883).

(32 W. E. 18.)

A covenant in restraint of business is part of the goodwill of the

business, and passes by an assignment of the goodwill. The

covenant not affected by the removal of the business by the

person protected to another shop close at hand.

By an agreement in writing, in 1878, one M. Cheek agreed
to employ the defendant as his shopman at his shop, 1, Cam-
bridge Eoad, on certain terms, and the defendant undertook
that he should not, either while in the employment of

M. Cheek, or at any time thereafter, within one mile from
the said shop, be engaged or connected with the business of

an oil colourman, &c., and upon any breach by him of that

undertaking and agreement, that he should and would forfeit

and pay to M. Cheek the sum of 2501. as liquidated damages.
M. Cheek afterwards removed his business to another house
150 yards away, and the defendant continued to serve in the

new shop.

By an indenture dated 4th April, 1883, Cheek assigned to

the plaintiff "all the beneficial interest and goodwill of the
said M. Cheek in the said trade or business of an oil colour-

man, &c.," and upon the sale the defendant set up a shop as

an oil colourman, &c., within a mile of 1, Cambridge Eoad.
The plaintiff moved for an injunction, which was refused,

and the plaintiff appealed.
The Court of Appeal (Brett, M.E., Cotton and Bowen, L.JJ.)

granted the injunction.

They held that the covenant was not unreasonable, and
endured for the life of the defendant, though the original
covenantee should cease to carry on business altogether ;

and
that the covenant was not affected by the removal of the
business to another shop near at hand. Also, that such a

covenant added to the value of the goodwill, and, therefore,
was part of the goodwill, and certainly of the beneficial

interest, and was assignable with it, and did in fact pass by
the sale of the goodwill and beneficial interest to the plaintiff,
so as to give him a right of action.



186 RESTRICTIVE COVENANTS.

Baines v. Geary (1887).

(35 C. D. 154
;
56 L. J. Ch. 935.)

An undertakiny by a servant not to serve or interfere with any
customer served by or belonging to the master, his successors

or assigns, can be enforced as to persons who were customers

during the employment ; and the part of the undertaking as

to future customers is severable from the rest. Such a

covenant is assignable.

The defendant, by agreement in writing, agreed to serve
the plaintiff Baines, a dairyman, his successors and assigns,

and, in consideration of the wages to be paid to him, he under-
took that he would not after the termination of such service,
serve or cause to be served with milk or any other dairy

produce for his own benefit or that of any other person or

persons, or directly or indirectly interfere with, any of the
customers served or belonging at any time to the plaintiff

Baines, his successors or assigns. The plaintiff Baines sold

his business to the other plaintiff Edelsten, and on the eve of

the completion of the purchase, the defendant left the service

of Baines, set up in business as a dairy proprietor, and
solicited the custom of persons who had dealt with Baines.
The plaintiffs moved for an injunction.
For the defendant it was contended that the undertaking

sued upon was too wide. It was unreasonable that the
servant should be debarred from soliciting or serving persons
who did not become customers of the business till after he left

the employment.
For the plaintiffs it was urged that the reasonable construe

tion of the undertaking was that the servant was not to

interfere with persons who were customers during the time
for which he was employed. The words "at any time"
meant " at any time during the continuance of the service."

North, J., said in his judgment : "It has been argued on
behalf of the defendant, that the covenant not to serve or

interfere with the customers of the plaintiff Baines or his

successors, is too extensive, and Ronnie v. Irvine (7 Man. & G.
969

;
see this case, ante, p. 156), was relied on It is

argued that unless the covenant is limited to persons who were
customers of the plaintiff Baines at the time when it was
entered into, or, at any rate, who became such during the

period of the defendant's employment, it would be too

extensive. The terms of the covenant in the present case are,
no doubt, larger than those of the covenant in Rannie v. Irvine,
and it is said that they are too extensive, and that, therefore,
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the covenant must fail altogether. It is quite clear that a
covenant in restraint of trade is good, if it does not go further
than is necessary to give reasonable protection to the person
who imposes it. There is nothing illegal in such a covenant,
but it is considered unreasonable if it imposes a larger restraint

than is necessary for the protection of the covenantor. The
Court, have, however, seen their way to treat such a covenant
as divisible, and to enforce it to the extent to which it is

reasonable, while declining to enforce such part of it as is

unreasonable. There are many reported cases in which
covenants in restraint of trade have been held to be divisible

as regards space. I will refer only to one, Price v. Green

(16 M. & "W. 346
;
see this case ante, p. 158) No case,

however, was cited to me in which a covenant of this kind
had been held to be divisible in regard to time, and I post-

poned my judgment that I might see if any such case had
been reported, and I have found the case of Nicholls v.

Stretton (7 Beav. 42; 10 Q. B. 346; 11 Jur. 1008). . . .

That decision is precisely in point, and it shows that, although
the terms of the covenant were large enough to include all

the persons who might be clients of the plaintiff at any time,
still it was separable, and was at any rate good as regarded
those persons who had been clients of the plaintiff during the
time in which the defendant was serving his articles with him,
and that the court considered that, as regards persons who
became clients of the plaintiff after the defendant had quitted
his employment, the covenant would have been bad. That

exactly applies to the present case. Whatever may be the
true construction of the agreement whether it extends or not
to persons who might become customers of the plaintiff Baines
and his successors after the defendant had quitted his employ-
ment it would at any rate be good as regards persons who
became customers before he left. I must, therefore, grant an

injunction, but limited to restraining the defendant from

serving or interfering with any persons who were customers
of the plaintiff Baines at any time during the defendant's

employment by him.
" Another point taken was that the benefit of the defendant's

covenant was not assignable. It has, however, been held

in many cases that the obligation of such a covenant is not

limited to the time during which the original covenantee

continues to carry on his business. In Bemvell v. Inns (24
Beav. 307, ante, p. 167), the action was brought by the suc-

cessor iln business of the original covenantor, and the point

argued was not that a successor could not sue on the covenant,
but that the plaintiff, being only an assignee of part of the

business of the original covenantor, was not an assignee of

the business within the meaning of the covenant, and was not
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entitled to sue upon it. It was held by Lord Romilly, M.R.,
that the plaintiff was an assignee, and that he was entitled to

sue."

Palmer v. Mallet (1887).

(36 C. D. 411
;
57 L. J. Ch. 226.)

Where one covenants with two partners that he will not practise

within certain limits, either of the tiro, after dissolution

of the partnership, can sue on the covenant. Such a cove-

nant is broken where the person restrained only acts as

assistant.

The defendant had been employed as an assistant by
Messrs. Hall & Palmer, who were in partnership at N. for

their joint lives, with a power to determine the partnership

by notice, as surgeons, accoucheurs, and apothecaries, and he
had entered into a bond by which he bound himself to them
for payment to them, their executors, administrators, or

assigns, of 1,000/. The bond recited the engagement of the

defendant, and that one of the terms upon which he was

engaged was, that he should not at any time set up or carry
on the business or profession of a surgeon, &c. in the town
of N., or within ten miles thereof, and that he should enter

into that bond
;
and the condition of the bond was that if the

defendant should not at any time thereafter, either alone or

in partnership with or as assistant of any other person, set up
or carry on the business or profession of a surgeon, &c., or

any branch thereof, or any professional business connected

therewith, within the said town of N., or within ten miles

thereof, without the consent of the said Hall & Palmer, their

executors, administrators, or assigns ;
and if the defendant

should not, by or on behalf of himself or any other person, at

any time thereafter, solicit the custom or support of any of

the persons who then were or might thereafter from time to

time be the customers or patients of Messrs. Hall & Palmer,
their executors, administrators, or assigns, or either of them :

but so that nothing therein contained should prejudice or

affect the right of Messrs. Hall & Palmer, their executors,

administrators, or assigns, to restrain by injunction any
breach of the recited agreement on the part of the defendant,
and to recover damages against him for any antecedent breach
thereof in lieu of taking proceedings against him under the

bond, then the bond should be void.
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Messrs. Hall & Palmer dissolved partnership ;
each of them

continued to practise in N., and Hall retained defendant as

his assistant. Mr. Palmer immediately commenced this action

for an injunction.
It was argued for the defendant that the bond entered into

with Messrs. Hall & Palmer being joint only, Palmer alone
could not maintain an action in respect of it. That the bond
was intended for the protection of the joint business only, and
that joint business having come to an end, the bond could no

longer be put in force. That the agreement recited near the

beginning of the bond was only "not to set up or carry on
the business or profession of a surgeon," &c., and that the
defendant had not broken this by becoming assistant to one
who carried on such a business. And even if the agreement
should be construed as extended by the defeasance, where the
term " assistant of any other person

"
is used,

" other " must
mean " other than the parties to the bond."
The Court of Appeal (Cotton, Bowen, and Fry, L.J J.) held,

affirming the decision of Chitty, J., that an injunction ought
to be granted.

Cotton, L.J., said, in the course of his judgment :

" We
must look at the position of the parties with whom the agree-
ment was entered into. They were carrying on business as

partners. Although they were partners for life, that partner-
ship might be put an end to, and in fact it has been put an
end to, so that they had a joint interest as partners in the
business which they carried on as surgeons, &c., and they had
several interests in it in the event of a dissolution. That

being so, the proper construction of this imperfectly recited

agreement is that it is an agreeement entered into by the
defendant with the partners jointly and severally.
"But there is another objection. It is said that assuming

Mr. Palmer to be entitled to sue, yet the defendant has not
committed any breach of his contract that he should not at

any time set up or carry on the business or profession of a

surgeon, and it is said that the defendant is not doing so

where he is simply acting as an assistant at a salary for

another man who is carrying on the business for his own
benefit. I do not think that the question whether the defen-

dant is carrying on the business or profession can depend
on whether he is paid by salary or by a certain share of the

profits. . . .

" When, as here, the words '

carry on the business or pro-
fession of a surgeon

'

are merely used to denote what is done

by a man acting as a surgeon, a man in my opinion acts as

surgeon and carries on the business of a surgeon none the less

because he is not the principal or engaged in the business

as a partner, but is merely carrying it on as an assistant to
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somebody else. In my opinion, therefore, on both points the

appeal fails."

Bowen, L.J., held that the true construction of the agree-
ment was that either Mr. Palmer or Mr. Hall might enforce

it for his own benefit during his lifetime, in the event of the

partnership having come to an end.

Rogers v. Drury (1887).

(57 L. J. Ch. 504.)

A medical man restrained from practice tcithin certain limits

may not attend persons u-ithin those limits, though he has

not solicited them, and they have voluntarily sentfor him.

In the case of Rogers v. Drury the parties were medical

practitioners in Birmingham; and plaintiff moved for an
interim injunction to restrain infringements by defendant of

an agreement under which the plaintiff had purchased the

defendant's practice within a certain radius, and by which it

was expressly provided that the defendant would not practise
or reside within such radius, "or in any other way whatsoever,

directly or indirectly, enter into competition with the plaintiff
in the practice or profession of a physician, surgeon, or

accoucheur, within such radius."

By the terms of the agreement the defendant was to be at

liberty to commence and carry on a new practice on his own
account outside the radius, and was also to be entitled to

retain excepted patients mentioned by name.
The plaintiff complained that the defendant had attended

patients within the radius other than those excepted by the

agreement.
The defendant stated that he had never solicited any such

patients, but that they had voluntarily sent for him
;
that in

some instances he had told them that he had disposed of his

practice, and they had called in another medical man than the

plaintiff, and in others they had told him that, if he did not

attend them, they would nevertheless decline to call in the

plaintiff, and he altogether denied solicitation or competition
on his part.

Chitty, J., in granting the injunction asked for, said: "In
this case the facts are, speaking generally, admitted. More-

over, there is no question as to the validity of the covenant,
and all I have to ascertain is its meaning. The defendant
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says there has been no competition, because there cannot be

competition without solicitation, and he also says that the

competition contemplated by the agreement must be active

competition. Neither of these propositions can be maintained.
It is important to ascertain what was the object of the cove-

nant. Its object was to protect the practice which had been

bought and paid for. The agreement contains divers clauses

to secure this object, and amongst them is this covenant. I

decline to draw a distinction between active and passive com-

petition. The covenant is, not to enter into any competition
in any way whatever. What I have to do is to give each
term in the covenant its full and appropriate meaning, and

doing this, and bearing in mind the object of this covenant, I

think that it is clearly infringed, for it appears to me that the

vendor, by coming into the area of the practice, is acting most

injuriously towards the plaintiff and, to my mind, diminishing
the plaintiff's fair chance of obtaining that which he has pur-
chased. The defendant has said that the patients would not
have called in the plaintiff under any circumstances. To this

it can be answered that there might be circumstances under
which it would be most important to call in the doctor on the

spot .... and the skill of the plaintiff is not questioned.
The plaintiff is entitled to an order as asked, with costs."

The injunction was subsequently made perpetual.

National Provincial Bank of England v.

Marshall (1888).

(40 C. D. 112; 58 L. J. Ch. 229.)

A person subject to a restraint on business has not the option of

paying the liquidated damages named, and breaking the

agreement.

In the case of The National Provincial Bank of England v.

Marshall, the defendant, on entering the service of the N. P.

Bank at Cardiff as a clerk, had executed a bond for payment
to the bank of 1,000/. The condition of the bond was that it

should be void if the obligor should, while employed by the

bank, perform the duties therein specified,
" and also if the

obligor, his executors or administrators, shall pay to the bank
the sum of 1,000. as liquidated damages in case the obligor
at any time after he shall have retired from any employment
in any capacity under the bank, or shall have been dismissed

therefrom, shall accept any employment, or allow himself to
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be or shall be employed in any capacity whatsoever, in or for

any bank not connected with the said bank, within twenty
miles of the said bank or any branch thereof at which he .

shall be employed at the time of such dismissal or retirement

or at which he shall have been employed at any time within
six months prior to such dismissal or retirement."

The defendant voluntarily left the bank in September, 1888,
and immediately entered into the service of a rival bank in

Cardiff.

Butt, J., in the vacation granted an interim injunction

restraining the defendant from accepting any engagement in

any bank unconnected with the plaintiff's bank within twenty
miles of their principal bank.
The defendant appealed, and the hearing was by consent

treated as the hearing of the action.

It was argued, on behalf of the defendant, that the words
of the bond must be taken strictly, and their natural meaning
was that he must either abstain from accepting employment
within twenty miles, or pay 1,OOOJ. to the bank. The defen-

dant was ready to pay the 1,000/., and contended that such

payment freed him from all obligation. The words " as

liquidated damages
"
merely meant " in the nature of liqui-

dated damages
"

; they did not imply the existence of any
agreement.
The plaintiffs argued that the payment of 1,0001. would

not compensate them for the injury which the defendant

might cause them by taking employment in a rival bank.
The real question was, what was the intention of the parties ?

Recitals of an agreement were not necessary.
The Oourt of Appeal (Cotton, Lindley, and Bowen, L.JJ.)

held that the injunction was rightly granted and must be
continued.

Cotton, L J., in the course of his judgment, said : "It was
contended by the appellant that he had a right to enter into

the service or employment of any other bank, provided he

paid the penalty of 1,000/. That is not the exact language
of the clause, and it may be observed that it is not very
reasonable to suppose that it was the meaning of the parties ;

it was not likely that the bank would enter into such an

agreement with their servants. The Court in construing such
a bond must look at the condition of the bond throughout.
It is true that in most cases there has been a recital in the

bond, or some other evidence from which the Court has found
that there was an agreement between the parties, and in such
cases it has been held that if the obligee brings an action he
can recover damages, but if he comes into a Court of Equity
the agreement will be enforced, if no action for damages has

been brought, and an injunction will be granted. Here there
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is a sum of 1,000/. named as liquidated damages, and the

plaintiffs say that the meaning of the clause is that if the
bank brought an action, they were not to be obliged to

prove what damage they had suffered, but would be entitled

without proof of damage to recover 1,0001. as liquidated
damages

" It seems to me that it means that if the bank brought an
action they might recover 1,000. damages without actual

proof of damage. How can there be damages if there is no
broken agreement in respect of which they are claimed ?

They must be in respect of some violation of an agreement,
and this clause, though awkwardly expressed, seems to me
to show that the bank looked at the condition as most

material, and as prohibiting the defendant from entering the

employment of any other bank. If there were no such clause
he might have entered into any similar employment, but the
clause shows that there was an implied agreement that he
should not accept any such employment. I am, therefore, of

opinion that there was an agreement which can be enforced

by this Court."

Lindley, L.J., said :
" There is no recital, nor any language

expressly to the effect that the clerk shall enter into no other

employment on leaving the service of the plaintiffs ;
but it is

impossible to read the words of the condition without coming
to the conclusion that there was really an agreement between
the parties to that effect. ... In my opinion, the true

meaning of the condition is that which is contended for by
the plaintiffs, namely, that if the plaintiffs should bring an
action they were not to be embarrassed by having to prove
actual damage, but should be entitled to recover 1,000?.

damages. In the case of an ordinary bond it would be no
answer to such an action that the defendant was ready to pay
the penalty. That is settled. And it is not consistent with
the bond or with the intention of the parties that the obligor
should be free if he paid the penalty of 1,0007. He could
not acquire the right to break the agreement by paying the

penalty. The plaintiffs have an alternative remedy to enforce

the agreement if they do not bring an action. Therefore,
I think the injunction was rightly granted, and must be
continued."

0.
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CHAPTER VIII.

Introduction
to patients

usually pro-
vided for on
the transfer

of a practice.

Importance of

introduction.

INTRODUCTION TO PATIENTS.

WHEN a medical practitioner sells his practice it is usual

to stipulate that the vendor shall give the purchaser an
" introduction

"
to the patients of the vendor for a stipu-

lated number of weeks or months
;
and where on a " death

vacancy
"
a practice is being sold by the executors or the

widow of a deceased practitioner some introduction is

usually provided for.

An introduction is of great importance to a professional

man taking up an established practice ;
and cases turning

on introductions have at times come before the Courts,

both as to how far an agreement to recommend another to

a situation of trust is compatible with morality, and how
far the Courts are able to enforce specific performance of

such an agreement.
As to the first point, the Court of King's Bench held

such an agreement for recommendation, in the somewhat

analogous case of a practising attorney, to be unobjection-

able in the case of Bwm v. Guy (1803), 4 East, 190.

In that case a contract which had been entered into by C.,

a practising attorney, that he would relinquish his practice

within certain limits, and would endeavour by every means

in his power to influence and induce as many of his clients

as he could (whose business he thereby agreed to give up
and relinquish) to become the clients of two other attorneys ;

and would introduce or endeavour to introduce them to the

notice and favour of all such his clients, and would not

himself practise within certain limits, was held valid.

It was argued that the agreement to recommend the
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clients was contrary to morality, and that the law would

avoid a pecuniary contract for recommending another to a

situation of trust, especially one wherein the public had a

deep concern. That it was immoral and illegal in its very

nature, because it could only be performed by a fraud

upon the person on whom such recommendation was to

operate. That the representation to be made in such a

case must be a false one, or at least there was a temptation
to represent falsely for the sake of the reward.

The Court of King's Bench, however, held the contract

valid.

Death is a contingency which all persons must be sup- No abatement

posed to have in their contemplation ;
and if there is no

stipulation on the subject, and the introduction is cut vendor during

short by the unexpected death of the vendor, no relief can except where

be claimed by the purchaser. In Mackenna v. Parkes (infra) , ^ conceal^

however, where the vendor, being in a very precarious state ment or mis-

of health, concealed from the purchaser, his incoming

partner, the nature of his ailment, and there was to a great

extent a failure of the stipulated introduction, the pur-

chaser was held entitled, on taking an account, to be

remitted a considerable portion of the premium paid.

Mackenna v. Parkes (15 W. E. 217
;
36 L. J. Ch. 366).

The plaintiff and P., by deed dated 28th February,

1863, entered into an agreement for a partnership as

surgeons for 21 years from the 25th of March, 1863
;
P. to

reside within three miles of the business premises and to

take an active part in the business for three years, and to

introduce and recommend the plaintiff to his patients, the

plaintiff agreeing to allow P. to be absent for a period not

exceeding three months at one time in any year. The

plaintiff was to pay 1,250/. ;
600/. to be paid down and

the remainder by two bills of exchange, one at twelve

months and the other at two years after date. It appeared
that the business produced from 1,000/. to 1,400/. a year,

o2
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and that the patients were between 300 and 400 in

number. A medical agent arranged the partnership and

put the consideration at 1,250/. P. had attended several

clubs and benefit societies, and a circular was sent to them

on the partnership being entered into
;
but the plaintiff

was not personally introduced to more than half these

clubs
;
and P. gave the plaintiff an introduction to about

a dozen only of his private patients. A few weeks after

the execution of the deed P. was obliged, from ill-health,

to go to the sea, and was absent for several months, and

he died in December, 1863. His death had the most

disastrous effect upon the business. The plaintiff gave
the defendant, who was the executrix of P., notice that he

intended to exercise an option reserved in the deed of pur-

chasing the deceased partner's share. The plaintiff after-

wards refused to pay the amount due on the bills, and the

defendant brought an action upon them. This bill was

then filed by the plaintiff to restrain the defendant's

action, and for an account and a return of the whole or

some portion of the premium paid. It was argued for the

defendant that the plaintiff had not complained so early as

he might have done, and that by exercising the option to

purchase the deceased partner's share he had affirmed the

contract.

Kindersley, V.-C., said that this was a simple case of

a medical practitioner, owing to bad health, wishing for

someone to assist him, and taking a partner on certain

terms. One important term was introduction to patients,

who would naturally confide in one recommended to them

by their own medical attendant
;
but it was clear that this

was only done to an extremely limited extent, and that

for several months P. was absent from ill-health, and no

doubt the introduction to patients did not take place, as

provided for, from this cause. The medical evidence

established that P. was suffering from "
Bright's disease,"

and that the disease was such that his condition was ex-

tremely precarious, and yet he might live for years. He
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had gout also, and the combination led to apoplexy, of

which he died. This important fact, namely, the existence

of this disease, was not known to the agent, who deposed

that, had he known it, it would have formed a material

element in fixing the amount of consideration to be paid

by the plaintiff. Primd facie, if the plaintiff had not got
the benefit he was not liable to the obligation of paying
the full amount. The question, then, was whether the

plaintiff knew of P.'s state of health when the agreement
was entered into. There was a conflict of evidence

;
. . .

but, taking all the matters together, the conclusion must

be that the plaintiff was not aware of the ailment under

which P. laboured at the time he executed the agreement,
nor till some time after that, and that when he knew it,

he did not assert his rights, because, probably as a medical

man, he considered it possible that P. might live for years

and might give him the benefit of an introduction. The

plaintiff did not get the introduction he bargained for,

and the business naturally fell off, and the plaintiff had

not received the benefit which was in the contemplation

of both parties when they entered into the agreement.
Under these circumstances, according to the cases and the

law of this Court, a party might come, where accounts

were to be taken between him and another person, and

ask for relief in respect of the loss which he had sustained

through the non-performance of the agreement between

them. In this case it was not disputed that there must

be an account, and in taking that account the plaintiff

must be debited with the 650/., the unpaid portion of his

premium, but credited with so much as ought to be repaid

to him. This must be preceded by a declaration that he

was entitled to be remitted a reasonable portion of the

1,250/., having regard to the early death of P., and the

non-introduction of the plaintiff to his patients. The

amount, when ascertained, to be paid to the plaintiff.

The question whether an agreement to sell and transfer Court cannot

a medical practice is a contract of which the Court can



198 INTRODUCTION TO PATIENTS.

of an agree- decree specific performance must, it would appear, be

personal

&
answered in the negative. The Court has no means of

introduction, putting the transferee in possession of that which he has

agreed to purchase, whether there be stipulations for an

introduction to patients or not. The case of Buzon v.

Farlow (infra), decided in 1816, though not actually a case

on a transfer of a medical practice, is a most instructive

case as to the difficulty of effecting a transfer of a pro-

fessional business where an introduction is not stipulated

for.

In Bozon v. Farlow (1 Mer. 459), a bill was filed for

specific performance of an agreement for selling the busi-

ness of an attorney. The facts appear sufficiently from

the judgment of Grant, M.E,., who said :

" This is a bill

for the specific performance of an agreement by which the

plaintiff, an attorney at Plymouth, was to give up his

business to the defendant, in consideration of a certain

sum of money to be paid him by instalments. The

defendant, having repented of his bargain, resists the

completion of it on several different grounds. My princi-

pal doubt, however, has been whether, supposing all his

other objections to be surmounted, this is an agreement
which a Court of Equity can carry into execution. The

defendant agrees to give 3,0757. for the plaintiff's busi-

ness, and the plaintiff agrees that, at a certain period, his

business shall be transferred to the defendant. Now the

business of an attorney consists in his being employed by

others, from the confidence which they repose in his skill

and integrity. In what way, then, is the Court to decree

the transfer of such a business ? What is it that I am to

direct the plaintiff to do towards the fulfilment of his part

of the contract ? The Court must be able to prescribe to

both parties what it is that they are reciprocally to per-

form. The very ground on which the jurisdiction of a

Court of Equity, in decreeing a specific performance, is

founded, is that it is able to give possession of the very

thing which is the subject of the agreement, and which a
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court of law cannot do. But, when I order the defendant

to pay his 3,075/., in what way am I to proceed in order

to put him in possession of the plaintiff's business? What
acts am I to direct the plaintiff himself to perform in order

to effect that purpose ?

" In the case of Bunn v. Guy (4 East, 190), there was

no occasion to consider whether the agreement could be

specifically performed; the only question was, whether

there was a legal consideration for the securities that had

been actually executed. In that case, however, there were

means devised by which C.'s business might have been

made to pass into the hands of the other parties, for it was

stipulated that he should not in future practise as an

attorney within 150 miles of London
;
that he should permit

his name to be used in the firm for a considerable time

after he quitted the business
; lastly and principally, that he

should endeavour by all the means in his power to influence

and induce his clients to become the clients of Bunn and

Guy. The Lord Chancellor doubted not only the pro-

priety but also the legality of some of these conditions
;

and though it was ultimately determined that they were

not illegal, I think he would hardly have decreed them to

be specifically executed.
" Does the present case furnish any ground upon which

I can decree the plaintiff to perform any of the acts, the

performance of which was stipulated in that of Bunn v.

Quy ? The only part of this agreement which seems at all

to have a tendency to provide for its completion by intro-

ducing the defendant into the plaintiff's business, is the

stipulation that it shall be carried on in their joint names

from the 1st September, 1814, till within ten days of the

end of Easter Term, 1815
;
a stipulation which has never

been acted upon, and the period for acting upon which

had expired long before the hearing of the cause. The

decree which I should have to make would, therefore, be

nothing more than an order upon the defendant to pay his

purchase-money ; or if I were to go any further and to
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introduce the words 'upon plaintiff's transferring his

business to him,' I should feel myself greatly at a loss in

telling the one party what he is to do, or the other what

he is entitled to exact.

" It may be said, however, that it constitutes part of the

agreement that
' the usual clauses

'

shall be inserted in the

instrument to be executed, and, therefore, that on the basis

of that agreement, such clauses might be introduced into

it as would sufficiently provide for the defendant's security.

But it has not been at all suggested what are the clauses

which, independently of positive stipulation, belong to an

agreement of this sort as ' the usual clauses.' We have in

the case of Bunn v. Guy an instance of such clauses as

have been introduced into an agreement of the same nature

with the present. But are they to be considered as

stipulations so annexed to this sort of transaction as to be

introduced as
' the usual clauses

'

into the instrument which

is to be executed on the basis of the present agreement ?

Is the plaintiff to be bound, for instance, not to carry on

his business of an attorney within 150 miles of Plymouth,
or within any and what other distance from that place,

when it is manifest from direct evidence in regard to what

passed at the time when this agreement was framed, that

no such point ever came into discussion between the parties,

and when it has been decided, as in Crutticell v. Lye

(17 Ves. 335), that, unless restrained by positive contract,

a man may, after selling the goodwill of a trade, set up a

business of the same kind at the same place whenever he

pleases. Then, is the plaintiff, in order to allure customers,

to permit his name to remain in the firm after his concern

in the business has entirely ceased ? Admitting that it is

not illegal so to contract, yet is it a stipulation so extremely

proper for a Court of Equity to sanction that it will intro-

duce it, as of course, into an agreement, the parties to

which had never expressed any intention of resorting

to it ? I apprehend not
;
and I should think the same,

likewise, of the remaining covenant, which is to influence
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customers to employ the one party to the agreement,
because the other party is paid for so influencing and

inducing them.
" There are no means, therefore, that I can prescribe by

which the defendant, when he has paid his money, is to

have anything secured to him in return for it. I am
not called upon to determine whether this is a void agree-

ment, but I think that it is an agreement which a Court

of Equity is not able to carry into execution, and that the

bill must be dismissed, but without costs, since it was an

agreement which was deliberately entered into on the part
of the defendant."

It would appear from the judgment of Vice-Chancellor

Bacon, in the case of May v. Thomson (20 C. D. p. 705),

decided in the year 1882, that the Court will not decree

specific performance of a contract to sell a medical practice

where there is a stipulation for an introduction, an intro-

duction being such a contract for personal service as the

Court is unable by its decree to enforce. The case was

decided on the ground that no binding contract had been

entered into
;
but there are many instructive observations

by the Vice-Chancellor, and the Lords Justices who heard

the case in the Court of Appeal, on the subject of the sale

of medical practices.

The plaintiff wished to sell a non-dispensing medical

practice, and the lease of the house where it was carried

on, and placed it on the books of a medical agent. After

negotiations, the defendant wrote to the plaintiff, accepting

the price put on the practice and lease, and adding,
" I

shall trust to you to give me the best introduction you can

during the three months, and afterwards if necessary."

The plaintiff, in reply, wrote to the defendant :

" I now
write to thank you for acceding to my terms, and in return

it will be my aim as well as my duty to give you an

effectual introduction to all the patients on my list, and I

am thankful that, in introducing you, I shall be able to

speak (at convenient seasons) of you in such terms as will
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secure their confidence and goodwill towards you, as well

as myself," and suggested a date for the defendant's

taking over the lease and the practice ;
but no date was

definitely fixed, nor were the terms of the introduction

agreed upon. The defendant afterwards declined to pro-

ceed any further, and the plaintiff brought an action for

specific performance of the alleged agreement, and for

additional or substitutional relief in damages for breach

by defendant of the agreement. The defendant's conduct

was strongly commented on by the Vice-Chancellor.

Vice-Chancellor Bacon, in his judgment, said that

though there was no binding contract come to, the mean-

ing of the arrangement was obvious. Between two men
of reputation, who had any regard to their own pledged

words, that was as good an agreement as could be

made. . . . There was no doubt the defendant was in all

honesty and in all honour bound by his letter to complete
the contract, which he obviously intended to enter into by
that letter Then there was the stipulation as to

personal introduction. " How can the Court direct specific

performance of that stipulation? I bear in mind the

evidence which had been given, and which I readily

receive as a fact, that when medical men sell their

practices, the introduction being a principal feature in it,

there must be stipulations which ensure the performance
of the services attending the introduction by the vendor.

As a matter of law, I cannot tell what this introduction

means, though, as a matter of fact, I do not affect not to

know it perfectly well. There must be some arrangement
between them in writing which they can understand, and

which judges and juries can understand, if the question

ever arises as to what was the meaning of the parties."

His lordship did not hesitate to say that the agreement

ought in all honesty to be performed.

The Vice-Chancellor concluded by saying that the law

compelled him to dismiss the action
;
but that at the same

time the circumstances required him, and the law empowered
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him, to say that, in all justice and honesty, it must be

dismissed without costs.

The plaintiff appealed from this decision, but his appeal

was dismissed.

Jessel, M.R., in the course of the argument before the

Court of Appeal, said :

" I cannot see my way to making
a decree for specific performance of an agreement to pur-

chase a medical practice. What can the Court order the

seller to do ?
"

Jessel, M.R., in his judgment on the appeal, said (p. 718) : Remarks in

" What is the meaning of selling a medical practice ? It

is the selling of the introduction of the patients of the Appeal as to

doctor who sells to the doctor who buys ;
he has nothing

else to sell except the introduction. He can persuade his

patients, probably, who have confidence in him, to employ
the gentleman he introduces as being a qualified man, and

fit to undertake the cure of their maladies, but that is all

he can do. Therefore, when you talk of the sale of a non-

dispensing medical practice of course, when a man keeps
what is called a doctor's shop there is a different thing

entirely to sell you are really talking of the sale of the

introduction to the patients, and the length, the character

and duration of the introduction : the terms of the intro-

duction are everything. And there is something more,

according to my experience, in case of the sale of medical

practices, I do not know how the evidence is with regard
to it in this case there is always a stipulation that the

selling doctor shall retire from practice either altogether or

within a given distance. It is so always, and there is also

sometimes a stipulation that he shall not solicit the patients,

or shall not solicit them for a given time. They are both

very important stipulations as regards keeping together

the practice for the purchasing doctor."

Lord Justice Lindley, in giving his judgment, says

(p. 723) :

"
Anybody who knows anything about pur-

chasing businesses of this kind knows perfectly well that



204 INTRODUCTION TO PATIENTS.

the price and the introduction are mutually important;
the price depends on the introduction if that is fixed, and

the introduction depends on the price if the price is fixed.

Each acts and re-acts on the other, and it is known per-

fectly well that in negotiating matters of this sort it

becomes of the utmost importance to settle what sort of

introduction is to be given, and what is to happen as

regards alteration of terms for the payment of the price or

premium if the purchaser does not get the introduction

that is bargained for."

Payment Provision should be made in an agreement for the sale

made to abate of a medical practice, that the payments, or part of the

Paymen^8 ^ ^e ma^e on the transfer, shall abate if the

complete. introduction be not actually carried out or if its duration

be curtailed. Otherwise the covenants for the introduction

and for the payment of the purchase-money may be held

independent of each other, as in Judson v. Botcden (infra) t

and the introduction held not a condition precedent to the

payment of the sum covenanted to be paid in consideration

for such introduction. In such a case the purchaser of the

practice could counterclaim for damages for the loss or

refusal of the stipulated introduction.

The case of Judson v. Bmcdcn (17 L. J. Ex. 172), decided

in 1847, was as follows :

The plaintiff and defendant had by indenture cove-

nanted that they would become partners in the profession

and business of surgeons and apothecaries for the term of

one year from 1st January, 1845
;
defendant covenanted

that he would pay 400/. on the execution of the indenture,

and 100/. on the 25th of March of the years 1846, 1847,

1848, and 1849 respectively, making 8007. in all, in con-

sideration of which payments the defendant was to be

entitled to the entire profits from the said 1st of January,

1845, he paying all expenses. Plaintiff covenanted to

introduce defendant to the patients and friends of plaintiff

at first as a partner, and ultimately as his successor, with
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the view and for the express purpose of securing their

confidence to the defendant. The business of the partner-

ship was to be carried on at the then residence of the

plaintiff at Ware, and the plaintiff was to continue to

reside and practise in the same residence till June 25th,

1845, and at all reasonable times to be ready and willing

to attend and prescribe for patients and to assist defendant

in carrying on the said practice till the 1st of January,

1846, and at all subsequent times when plaintiff should

be at Ware or in the immediate vicinity. Plaintiff also

covenanted from and after the 1st of January, 1846, to

introduce defendant as his successor, and to use his best

endeavours to establish him in his practice as a surgeon
and apothecary in Ware, in consideration whereof the

defendant thereby covenanted and agreed to pay the

plaintiff the further sum of 50/. on the 25th of March,

1846, in addition to and beyond the said sum of 800/.

The plaintiff now sued the defendant on his covenant

for the payment of the said sum of 50/. due March 25th,

1846.

The defendant pleaded that after the said 1st of January,

1846, and at divers times between that day and the 26th

of March, 1846, being proper and reasonable times in that

behalf, the defendant had requested the plaintiff to intro-

duce him, the defendant, as the plaintiff's successor to divers

persons who had been patients of the plaintiff, but the

plaintiff would not, when requested, or at any other time,

introduce the defendant, &c., nor had the plaintiff from

the said 1st of January, 1846, introduced the defendant to

any person at all as the plaintiff's successor, nor used any
endeavour whatever to establish the defendant in the

practice of a surgeon and apothecary in the town of Ware,
but had wholly neglected and refused to do so, nor had

the plaintiff at any time performed any part whatever

of the alleged consideration for defendant's covenant to

pay the said sum of 50/.
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The plaintiff demurred on the ground that the covenant

to introduce defendant to plaintiff's patients was not a

condition precedent to the payment of the 50/., but was a

distinct and independent covenant. The Court upheld
the demurrer, considering the defendant's plea bad, as the

introduction to the patients was an independent covenant,

and clearly not a condition precedent to the payment of

the 50/.
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CHAPTEE IX.

ASSISTANTS.

THE majority of the " assistants
"

of medical practitioners

are themselves duly qualified medical men registered under

the Medical Acts
;
but there is still a not inconsiderable

number of unqualified men engaged as assistants.

Under the Medical Act, 1858, a practitioner might be Registration

registered in respect of his qualification or qualifications ; Act of 1858.

he might be registered in respect of a surgical qualification

only, or of a medical qualification only, and the privilege

of a medical practitioner registered under the Medical Act,

1858, is that he is entitled, according to his qualification

or qualifications, to practise medicine or surgery, or medi-

cine and surgery, as the case may be, and to recover in

due course of law, in respect of such practice, any expenses,

charges in respect of medicaments or other appliances, or

any fees to which he may be entitled, unless he be a fellow

or member of a college of physicians, the fellows of which

are prohibited by bye-law from recovering at law their

expenses, charges, or fees. The amending Act of 1886

enacts that after an "
appointed day

"
in 1887 a person

shall not be registered under the Medical Acts in respect

of any qualification referred to in any of those Acts unless

he has passed a qualifying examination in medicine, sur-

gery, and midwifery ;
and a medical practitioner registered

after that "
appointed day

"
is entitled to practise medicine,

surgery, and midwifery in any part of her Majesty's

dominions, and to recover in due course of law in respect

of such practice, any expenses, charges in respect of medi-

caments or other appliances, or any fees to which he may
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be entitled, unless he is a fellow of a college of physicians,

the fellows of which are prohibited by bye-law from

recovering at law their expenses, charges, or fees. Sect. 32

of the Act of 1858 enacts that no person shall be entitled

to recover any charge in any court of law for any medical

or surgical advice, attendance, or for the performance of

any operation, or for any medicine which he shall have

both prescribed and supplied, unless he shall prove upon
the trial that he is registered under that Act.

Whether persons who practise as surgeons are or are not

now liable to penalties for so practising would appear to

be an undecided question (as, though the modes of exami-

nation have been altered and no penalties under it seem to

Statute have been enforced for many years, the Statute 3 Hen. 8,
3 Hen. 8, c. 11, has never been repealed. (See Davies v. Makuna,

Ante, p. 179. 29 C. D. 596.) The preamble of that statute recites that
" Forasmuch as the science and cunning of physick and

surgery (to the perfect knowledge whereof be requisite

both great learning and ripe experience) is daily within

the realm exercised by a great multitude of ignorant

persons, of whom the greater part have no manner of

insight in the same, nor in any other kind of learning ;

some also can no letters on the book, so far forth, that

common artificers, as smiths, weavers, and women, boldly

and accustomably take upon them great cures, and things

of great difficulty, in the which they partly use sorcery

and witchcraft, partly apply such medicines unto the

disease as be very noious, and as nothing meet therefore,

to the high displeasure of God, great infamy to the

faculty, and the grievous hurt, damage, and destruction of

many of the king's liege people, most especially of them

that cannot discern the uncunning from the cunning
"

:

and it is enacted,
" That no person in the City of London

nor within seven miles of the same take upon him to exer-

cise and occupy as a physician or surgeon except he be first

approved and admitted by the Bishop of London, or by
the Dean of Paul's for the time being, calling to him
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or to them four doctors of physick, and for surgery other

expert persons in that faculty, and for the first examina-

tion such as they shall think convenient, and afterward

alway four of them that have been so approved, upon

pain of forfeiture for every month that they do occupy as

physicians or surgeons . . . ."
;
and there are similar

provisions for examining persons out of the City and the

precinct of seven miles. Thirty years later the " chirur-

geons were covetous," and were not in such good repute.

The preamble of the statute 34 & 35 Hen. 8, c. 8, recites Statute 34 &

the statute above and that,
" Sithence the making of which

c 8

en> 8
'

said Act the Company and Fellowship of Surgeons of

London, minding only their own lucres, and nothing the

profit or ease of the diseased or patient, have sued, troubled,

and vexed divers honest persons, as well men as women,
whom (rod hath endued with the knowledge of the nature,

kind, and operation of certain herbs, roots, and waters, and

the using and ministring of them to such as been pained
with customable diseases . . . .

;
and yet the said persons

have not taken any thing for their pains or cunning, but

have ministred the same to poor people only for neigh-
bourhood and God's sake, and of pity and charity. And
it is now well known that the surgeons admitted will do

no cure to any person, but where they shall know to be

rewarded with a greater sum or reward than the cure

extendeth unto; for in case they would minister their

cunning unto sore people unrewarded, there should not so

many rot and perish to death for lack or help of surgery,

as daily do
;
but the greatest part of surgeons admitted

been much more to be blamed, than those persons that

they trouble. For although the most part of the persons

of the said craft of surgeons have small cunning, yet they
will take great sums of money, and do little therefore, and

by reason thereof they do oftentimes impair and hurt their

patients rather than do them good
"

;
and it is enacted

that any subject of the king having knowledge and

experience of herbs, &c., may minister to outward sores

c. p
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Apothecaries
Act, 1815,

prohibits
unqualified

persons from

practising.

What is prac-
tising as an

apothecary?

Ante, p. 179.

Practice of

apprentice of

apothecary
should be
confined to

his master's
residence.

and give drinks for certain diseases without incurring any

penalty.

The more recent and, on the subject of unqualified

assistants, more important Act, the Apothecaries Act, 1815

(55 Geo. 3, c. 194), prohibits (sect. 14) any person from

practising as, or (sect. 17) from acting as, assistant to an

apothecary unless he has obtained a certificate of his

qualification to practise as an apothecary, or to act as such

assistant, as the case may be. By sect. 20 penalties of

20/. and 5/. respectively for every offence are imposed on

any person who acts or practises as an apothecary, or acts

as assistant to any apothecary to compound and dispense

medicines, without having obtained a certificate
; and, by

sect. 21, charges may not be recovered unless the practi-

tioner has obtained a certificate.

The Act does not define the nature of an apothecary's

employment, but the question has sometimes come before

the Courts. In Apothecaries Co. v. Alkn (4 B. & Ad.

625), it was held that a person who advises patients, and

compounds and sells the medicines compounded by him-

self, but does not, and cannot, make up physician's pre-

scriptions, is liable to the penalties of the Apothecaries

Act. In Davics v. Makunay Cotton, L.J., said, that dis-

pensing, mixing medicine, giving medical advice, and

attending the sick as medical adviser, must be considered

acting as an apothecary.

In the case of Apothecaries' Co. v. Greemcood (2 B. & Ad.

708), the defendant was apprenticed to his brother, an

apothecary. The brother, who resided eight miles from

Halifax, took a house there, where the defendant resided.

It was proved that the defendant had visited and given
medicine to several patients, but he never received any-

thing for his attendances, and his brother was paid for the

medicines furnished. This action was brought to recover

penalties for acting as an apothecary without certificate.

The judge directed the jury to find a verdict for one

penalty of 20/., but reserved liberty to the defendant to
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move to enter a nonsuit. It was, on the argument, con-

tended that the defendant was only acting as an assistant,

which was a distinct offence, subjecting the party to a

different forfeiture. Lord Tenterden, 0.J., said :
" If the

defendant in this case be not the apothecary, then his brother

must be. Now, could the latter maintain an action against

patients he never saw ?
" and afterwards, in delivering the

considered judgment of the Court of King's Bench, he said :

" The Act does not in terms require a practising on the

party's own account
;
and it must be obvious that, if a

case like the present be not within the Act, a door will be

opened whereby the objects of the Act may be evaded, and

there may be a practising at several towns under one

certificate, and at some of them by persons, under the

name and colour of apprenticeship, with little or no benefit

to the patients from the skill or knowledge of the person
who has obtained the certificate. We think the only safe

rule is to confine the practice of apprentices to the residence

of their master, whereby the patients may, in general,

have the benefit of his skill. In the present case few of

the patients could have that benefit in any degree. We
think, therefore, the defendant incurred the penalty of the

statute."

The Medical Act, 1858, which was passed for the pur-

pose of establishing a register of medical practitioners, so

that all persons might be able to ascertain the qualifications

of those they apply to, has not by implication repealed the

Apothecaries Act, 1815. (Dames v. Makuna, 29 C. D. 596
;

Leman v. Fletcher, L. B. 8 Q,. B. 319.) A practitioner

registered under the Act of 1858, with a surgical qualifi-

cation only, was held to be prevented by the Apothecaries
Act from recovering for attendance and medicine supplied,

except in a surgical case. (Leman v. Fletcher, ubi supra.)

It was also held that, where a person, unqualified at the

time of the services rendered, became qualified subse-

quently, and before the trial, he could not maintain an

action for his fees. Both qualification and registration
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As to reco-

vering fees

for medical
aid given by
unqualified
assistant.

Personally
rendering
medical

must exist at the time the services are rendered, and not

merely at the time of the trial. (Lentan v. Ilowley, L. R.

10 Q. B. G6, where some earlier cases were not followed.)

A qualified practitioner cannot recover charges for

medical aid and advice rendered and the cost of medicine

supplied by his unqualified assistant without consulting

the qualified practitioner. (Hoicarth v. Brearlcy, 19 Q. B.

D. 303
;
3 Times L. E. 650.)

The facts in that case were, that J. L. F. was a duly

qualified and registered medical practitioner, practising

at Bury. He had also a branch practice, which was

managed by his brother, A. F., who was not qualified to

practise medicine or surgery, nor had he obtained a certi-

ficate enabling him to practise as an apothecary. In

difficult cases A. F. consulted his brother, but A. F. had

alone rendered the services and supplied the drugs, in

respect of which the action was brought, to the defendant,

and had not at any time consulted his brother about the

defendant's case. All the drugs and medicines at the

branch surgery were bought and paid for by J. L. F., the

qualified practitioner.

Judgment was given for the defendant. Lord Coleridge,

C.J., said :
" The relation between J. L. F. and his brother

has not been clearly defined
; they were either partners, or

master and servant. In effect the duly qualified practitioner

sues for services none of which he personally rendered.

I do not mean simply that he did not physically render

them, but that he gave no advice whatever in regard to,

and never even saw the defendant. If the qualified man
had given advice, and the unqualified man had been merely
the ministering hand under the directing brain of the

qualified man, I should be prepared to hold that the ser-

vices were those of the qualified man. I think that view con-

sistent with common sense. But in this case we have to

consider an Act of Parliament the provisions of which, in

my opinion, put an end to the plaintiff's right to sue.

The Act says,
' no person shall be entitled to recover any
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charge in any court of law for any medical or surgical

advice, attendance, or for the performance of any operation,

or for any medicine which he shall have both prescribed and

supplied unless he shall prove upon the trial that he is

registered under this Act.' The qualified man who

brought this action did prove that he was registered, but

he sued for medical attendance, which he personally, in the

sense I have already explained, did not render at all.

The ground of my decision is that none of the services

were rendered by the plaintiff, and that he cannot recover

for services rendered without any reference to himself by
another man who stood in this indefinite relation towards

him. It is immaterial, I think, what that relation was,

though perhaps it is safer to consider it as that of master

and servant, and to say that the master cannot recover for

services with no part of which he had anything to do."

Denman, J., said :
" This action was brought to recover

for services alleged to have been rendered to the plaintiff's

assignor, who was a duly qualified practitioner. It is for

the plaintiff to prove that they were so rendered. This he

has not proved. He has only shown that another person,

without in any way consulting him, rendered them. The

work, in my opinion, was not done for the patient by the

qualified man, nor can the plaintiff in this case recover as

for work done by the qualified man's servant. Looking
at the Act, I think that a registered practitioner cannot

give a roving authority to an unqualified person to prac-

tise in his name without consulting him or taking his

advice, and then sue for the services rendered by the un-

qualified person. It would be entirely contrary to the pur-

pose and intention of the Act. The services rendered by
A. F. were in no way the services of J. L. F."

An unregistered assistant may sue a registered practi-

tioner for his salary. (De la Rosa v. Prieto, 16 C. B. N. S.

578.)

Under the Pharmacy Act, 1868, it is unlawful for a Pharmacy

person who is not registered under the Pharmacy Acts (not ^sal^of
'
&S

poisons.
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General

hiring is

hiring for a

year.

Assistant
dismissed at

other time
than end of a

complete pe-
riod entitled

to damages.

Dismissed for

misconduct
cannot recover

salary for cur-

rent period ;

but can
recover salary
overdue.

being a qualified apothecary or M.R.C.V.S.) to sell or keep

open shop for retailing, dispensing or compounding poisons.

A qualified practitioner who "covers" an unqualified

assistant lays himself open to professional censure.

It is advisable, in the interest both of principal and

assistant, that the terms of the contract of service should

be clearly defined and reduced to writing ;
for a general

luring, if no time is mentioned, is to be taken as a hiring

for a year; that is, the contract is that the relation of

master and servant, or principal and assistant, shall con-

tinue for a year certain. (Fuiccctt v. Cash, 5 B. & Ad.

906.) That salary is paid quarterly, monthly, or even

weekly, makes it none the less a hiring for a year. If the

parties go on for several years, a contract is presumed for

a year in the first instance, and so on for each succeeding

year, as long as it shall please the parties ;
and such a

contract being implied from the circumstances, and not

expressed, a writing is not necessary to authenticate it.

In such a case, therefore, if the principal capriciously

dismisses his assistant at any time other than the com-

pletion of the current year of service, the assistant is

entitled to reasonable damages. (Bccston v. CoUycr, 4

Bing. 309.) And, conversely, if the servant or assistant

be rightfully dismissed for misconduct before the end of

the current year of service, having thus violated his duty
before the year expired, so as to prevent his master having
his service for the whole year, he cannot recover wages or

salary pro rata for the period expired since the last pay-
ment of wages or salary became due (Turner v. Robimon,
5 B. & Ad. 789) ;

and this although the master has

brought an action against him for the misconduct and has

recovered damages. The same rule appears to apply if

the servant abruptly leaves his master's service during the

year. (Hutmann v. Boulnois, 2 Car. & P. 510.) The
assistant is not, however, precluded by such dismissal or

dereliction of duty from recovering such salary as has

actually become due and is unpaid.
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The presumption, however, that a general hiring is to Presumption

be taken to be a hiring for a year, may be rebutted. In
hiring may

Bayley v. Rimmett (1 M. & W. 506), an action had been be rebutted,

brought by an assistant surgeon to recover the amount of

salary due to him from his employer. The plaintiff claimed

for salary for 161 days at the rate of 200/. per annum.

No specific contract of hiring was proved. It appeared
that after the plaintiff had been some time in the defen-

dant's employment, he was taken ill, and went to a hospital,

where he remained three months. He did not return to

his employment, nor did the defendant request him to do

so. It appeared that the plaintiff had been paid different

sums of money, but not at any fixed or definite periods.

It was submitted that upon this evidence it must be taken

to be a general hiring, and that in legal estimation that

was a hiring for a year, and therefore that no wages were

recoverable, as the year's service had not been performed.

Grurney, B., thought that if even this were to be taken to

be a hiring for a year, the strict rule of performance was

not applicable to a case where the performance was pre-

vented by the act of God, and that the plaintiff was

entitled to recover rateably for the time he was engaged
in the defendant's employ. The jury accordingly found

for the plaintiff for the sum of 59/. 16s., the amount

claimed.

A rule for a new trial was moved for on the ground that

unless the year's service was performed the plaintiff could

not claim any wages, and that the damages ought to be

reduced.

Lord Abinger, C.B., said: "On the first ground, I think

there should be no rule, since there was no evidence of any

hiring at all
;
there was evidence of a service, and I incline

to think that the interpretation put on the contract by the

plaintiff is the true one, namely, that he was to be paid
for his services what they should be worth."

Parke, B., said :

"
Admitting that there was some evi-

dence of a hiring, and agreeing in the proposition that a
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general liiriug, if unexplained, is to be taken to be a hiring

for a year, I think there is abundant evidence in this case

to show that there was no hiring for a year. It appears

that payments were made, but they were not made

according to the yearly amount, nor at any definite

periods of the year. The parties separated in the middle

of the year, and neither did the plaintiff return, nor did

the defendant require him to return and complete the

service : . . . there is really nothing to show that the

compensation was to be paid at the end of the year." A
rule was granted on the second ground, as to the reduction

of damages, to which the plaintiff assented.

Where a servant was engaged for twelve months certain,

after which time either party was to be at liberty to termi-

nate the agreement by giving the other a three months'

notice, it was held that, at the close of the twelve months,

the agreement could be determined by either party without

any notice, and that the stipulation as to a three months'

notice only applied in case the engagement was prolonged

beyond the three months. (Langton v. Carkton, L. R. 9

Reasonable J}x . 57.) But where a service from year to year is con-

on usage of tinued without any definite stipulation as to length of

leprofes- notice necessary to determine it, what is a reasonable

notice to be given to terminate the contract at the end of

a current year depends on the usage or custom of the trade

or profession.

The rule that a general hiring is a hiring for a year is

not an inflexible rule. Each particular case must depend

upon its own circumstances, and the rule is subject to an

exception in which the agreement of hiring is subject to

some stipulation, either express or implied by custom,

enabling either party to determine the contract by notice.

(Buckingham v. Surrey and Hants Canal Co., 46 L. T. 885;
and see Loire v. Walter, 8 T. L. B. 358.) Such customs

vary in different employments.
Assistant is In the case of domestic or menial servants there is a

tic servant!

8 "

well-established rule that the contract may be determined
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by a month's notice or a month's wages; that depends

upon custom. It was held that such custom was not

applicable in the case of a chemist's assistant. (Broxham
v. Wagsta/e, 5 Jur. 845.)

In Smith v. Hayward (7 Ad. & E. 544), the defendant, Smith v.

a surgeon, had engaged the plaintiff as dispenser of drugs
at a salary of fifty guineas a year, had paid him a quarter's

notice held

salary at that rate at the end of the first quarter, and had

shortly afterwards dismissed him. The jury found that

the agreement was subject to a three months' notice.

In the case oiBondv. Brereton, however, before Day, J.,

reported in the "Times" newspaper of 19th January, 1888,

it was held that there was a usual custom in the medical pro-
notice held

fession that one month's notice on either side would termi-

nate an assistant's agreement, and that the amount of one

month's salary, which had been paid into Court, was

sufficient to meet the plaintiff's legal claims against the

defendant in respect of a capricious dismissal by the

defendant.

Where personal considerations are of the foundation of Assistant is

the contract, as in cases of principal and agent and master
by^deathof

and servant, the death of either party puts an end to the principal.

relation, and, in respect of service after the death, the

contract is dissolved, unless there be a stipulation express
or implied to the contrary. It is obvious that if the

servant die, his master cannot compel his representatives

to perform the service in his stead or pay damages, and

equally by the death of his master, the servant is discharged
of his service, not in breach of the contract, but by implied
condition. (Farrow v. Wilson, L. E. 4 0. P. 744.)

An assistant or his representatives, as the case may be,

in the event of the contract of service coming to an end

through the death of either party, will be able to recover

for the service rendered at any rate down to the last time

when a payment became due previous to the death (see

Stubbs v. Holywell Rail. Co., L. E. 2 Ex. 311), in which

case a consulting engineer had been employed for fifteen
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months to complete certain works. He was to be paid
5007.

,
as his fee or salary, in equal quarterly instalments.

Before the work was finished, and whilst two quarterly

instalments which were due to him were unpaid, he died.

The company contended they were only liable to pay a

quantum meruit for the work actually done ;
but it was held

that the right the engineer would have had in his lifetime

to sue for the instalments in arrear was not taken away by
his death, that the contract was not rescinded, although
the act of God had rendered further performance

impossible ;
and the engineer's representatives were held

entitled to recover.

Assistant may An assistant, like a clerk or other servant, may, of course,

for good

88*

be dismissed for good cause. In Callo v. Brouncker (4 0.

cause. & p. 518), it was laid down that where a servant has been

cause*to/
00** engage(l f r a specified time, he can be dismissed before

dismissal of the expiration of that time only if he has been guilty of

... moral misconduct, either pecuniary or otherwise, wilful

disobedience ;
disobedience, or habitual neglect. In Lacy v. OsbaJdiston

neglect caus- (8 C. & P. 80), an employer was held justified in dismissing
ing danger to 8ervant who was so conducting himself that it would be
principal s ... .

business; injurious or dangerous to the interests of his master to

keep him. In Wise v. Wilson (1 C. & K. 662), it was held

that if an assistant caused real danger to his master's

business by coming home late so that he could not com-

pound medicines, and employed the shop-boy to do it, the

master would be justified in dismissing him. It has been

revealing said that betraying his employer's secrets will justify the

dismissal of a servant. (Beeston v. Collyer, 2 C. & P. 607.)

claiming to be In the case of Amor v. Fearon (9 Ad. & E. 548), a clerk
a partner. j^ ^g^^ jn g00(j faith, apparently, that he was a partner

of his employer, and the employer was held justified in

dismissing him, although he had offered to continue to

discharge his duties as clerk
; for a claim to be a partner

was incompatible with
f
his position as a servant. If a

servant conducts himself in a way inconsistent with the

faithful discharge of his duty in the service, it is misconduct



ASSISTANTS. 219

which justifies immediate dismissal. That misconduct

need not be misconduct in the carrying on of the service

or the business. It is sufficient if it is conduct which is

prejudicial, or is likely to be prejudicial, to the interests

or to the reputation of the master, and the master will be

justified, not only if he discovers it at the time, but also

if he discovers it afterwards, in dismissing that servant.

(Pearce v. Foster, 17 Q. B. D. 536.)

A master may justify the dismissal of a servant by Misconduct

showing that at the time of the dismissal he knew the

servant to have committed an act which justified it
;
and even after,

the jury ought not to be asked whether the master was is sufficient to

induced to dismiss his servant from that or from some justify the

principal in
other cause. (Ridgway v. Hunger/Orel Market Co., 3 Ad. dismissing the
p

-p 17"!^ assistant.

A dismissal may also be justified where the misconduct

which would have entitled the master to dismiss the

servant was not known to him at the time but discovered

subsequently. (Spotsicoodv, Barrow, 5 Ex. 110.)

A servant may be dismissed for refusal to obey the Disobedience.

reasonable orders of his master, and a servant hired by the

year and so dismissed before the end of the year cannot

recover any wages. After a refusal on the part of the

servant to perform his work, the master is not bound

to keep him on as a burthensome and useless servant to

the end of the year. (Spain v. Arnott, 2 Stark. 256.)

The same applies whatever the period of hiring, and the

servant cannot recover any part of the salary current from

the last pay day at the time of his dismissal.

A surgeon is responsible civilly to his patients for the Eesponsi-

negligence or carelessness of his assistant, for he is bound coffer
prm ~

to avoid introducing into his business persons not of negligence

competent skill. (Hancke v. Hooper, 7 C. & P. 81.)

An assistant, professing to be a skilled person, may be Incompe-

dismissed for incompetency ;

"
spondet peritiam artis" In tency-

Harmer v. Cornelius (5 C. B. N. S. 236), an action against

a master for dismissing a person who was engaged as being
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a skilled workman, "Willes, J., in delivering the judgment
of the Court, said that if an apothecary be employed for

reward, he impliedly undertakes to possess and exercise

reasonable skill in his art
;
that the public profession of an

art is a representation and undertaking to all the world

that the professor possessed the requisite ability and skill
;

and that the Court could see no material difference between

a servant who will not, and a servant who cannot, perform
the duty for which he was hired. A servant dismissed

without notice for incompetency cannot recover wages for

the broken period of service. (Scarfc v. Ridley, 28 L. T.

411, in which case it was said that there was no difference

between misconduct and incompetency.)

Temporary Temporary illness of an assistant will not be a ground

assistant
^or discharging him, or for withholding his salary during
his incapacity to do his work. In the case of Cuckson v.

Stones (1 El. & El. 248
;
28 L. J. Q. B. 25), the plaintiff

had been engaged to serve the defendant for ten years as

a brewer, and to teach him to brew, at a saLory to be paid

weekly ;
the plaintiff fell ill, and for thirteen weeks was

unable to attend personally to business
;
after his recovery

he resumed his duties, but his employer refused to pay
him salary for the thirteen weeks, and the plaintiff sued

for such salary. Lord Campbell, C.J., in delivering the

judgment of the Court of Queen's Bench, said: "If the

plaintiff from unskilfulness had been wholly incompetent to

brew, or by the visitation of God he had become from

paralysis or any other bodily illness permanently incom-

petent to act in the capacity of brewer for the defendant,

we think that the defendant might have determined the

contract. He could not be considered incompetent by
illness of a temporary nature

;
but if he had been struck

with disease so that he could never have been expected to

return to his work, we think the defendant ought to have

dismissed him and employed another brewer in his stead.

Instead of being dismissed he returned to the service of

the defendant when his health was restored, and the
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defendant employed him and paid him as before. At
the trial the defendant's counsel admitted that the contract

was not rescinded. The contract being in force, we think

that there was no suspension of the weekly payments by
reason of the plaintiff's illness and inability to work. It

is allowed that under this contract there could be no

deduction from the weekly sum in respect of his having
been disabled from working for one day of the week : and

while the contract remained in force, we see no difference

between his being so disabled for a day, or a week, or a

month."

In K. v. Raschen (38 L. T. 38), a clerk, who had been Illness caused

obliged to be absent from his duties for a period on account

of illness, but who had not been dismissed, sued for his duct -

salary. It was held that he was entitled to his salary for

that period, and that it was no answer to his claim that

the illness was caused by an act of misconduct on his part,

which occurred before the contract of service, and which

he did not know at the time of the contract would lead to

his illness, and render him incapable of performing his

work. Hawkins, J., said :

" If the plaintiff had been aware,

at the time of the making of the contract, that he would

be incapacitated from performing his duties, I am not

prepared to say that he could recover. But there is

nothing to show that he knew anything of the illness

which he subsequently suffered from until the agree-

ment had been entered into....."

Permanent illness, being a disability arising from the

act of God, excuses the non-performance of a contract of

service (Boast v. Firth, 4 C. P. 1), at any rate where the

illness arises after the making of the contract. It might
be otherwise if the illness existed at that time, so that the

covenantor covenanted with knowledge of his inability.

An assistant wrongfully dismissed may sue his employer Assistant

for damages for breach of contract. He should not wait

until the end of the period of service which was contracted should bring

for, and then sue for work and labour done as if he had damages
promptly.
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rendered the services until the expiration of that period.

(Smith v. Ifdi/irard, 7 Ad. & E. 544, a case of a surgeon's

dispenser ; Fewings v. Tisdall, 1 Ex. 295.) It is the duty
of an assistant so dismissed to use diligence to find other

employment. He ought not to remain idle in the expecta-
tion that he will recover from the master who dismissed

him as much as another employer would have paid him for

his services. The measure of the damage is rather such

loss as may be probable than such as may actually have

been incurred. So where a partnership by which the

plaintiff had been engaged for a period as agent, was

dissolved during the period, such dissolution operated as a

wrongful dismissal
;
and the plaintiff, refusing an offer of

employment on the same terms as before by the con-

tinuing partners, brought his action for damages : it was

held by the Court of Appeal that he was only entitled to

nominal damages. (Brace v. Caldtr, [1895] W. N. 96
;

Times Newspaper, May 30th, 1895.)

Assistants are frequently required, as a condition of

their employment, to enter into a covenant restraining

by assistants, them from competing with their employer during their

service and after its termination, and it is generally

intended that the restraint shall continue beyond the

period of the service. (As to these restrictive covenants

generally, see Chapter on Goodwill, ante, pp. 108 seq.)

An assistant is not absolved from such a restraint by
reason of his having been wrongfully dismissed from his

employment (see Proctor v. Sargent, 2 Man. & Or. 20), or

because his employer has not duly performed or paid all

that he undertook to perform or pay on his part, as in

the case of Carncs v. Ncsbitt (7 H. & N. 778), where the

master neglected to find and provide for the assistant a

dwelling-house, as provided for in the contract between

them.

Eitherpartner Where an assistant has entered into such a restrictive

ma
trni

0rce covenant with principals who are partners, such partners,

covenant. on dissolution, have joint and several interests, and either

Restrictive
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partner may sue to restrain a breach
;
a release to the

assistant by one partner does not avail him against an

action by another partner, and he is not at liberty to

practise, in violation of his covenant, in the service of one

of the late partners without the consent of the other or

others. (Palmer v. Mallet, 36 C. D. 411
; compare

Swallow v. Day, 12 Jur. 403.) If the practitioner for

whose benefit the covenant was entered into has died or

retired from practice, the covenantor is not thereby
released from his covenant unless the covenant was by

special terms confined to the lifetime of the covenantee,

or the time during which he should continue to practise.

A covenant not to set up as a surgeon within certain

limits is broken if the covenantor acts as an assistant

within those limits. (Palme)' v. Mallet, ubi supra.}

An infant may enter into a contract which is beneficial Infant,

to himself, and he is bound by it
;
and a contract by which

he gets employment, coupled with a bargain on his part

that he will not compete after his service ceases, may be

beneficial to him. Where an infant has continued to be

employed after attaining his majority, and has subse-

quently committed a breach of a restrictive covenant, an

injunction has been granted. (Walton v. Everington, 1

Times L. B. 396
;
Evans v. Ware, [1892] 3 Ch. 502.)
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ABSENCE or PARTNER. See Incapacity of Partner.

ACCOUNT,

partners must account to each other (sect. 28), 84.

for private profits (sect. 29), 84, 85.

for profits of competing business (sect. 30), 84, 85.

for profits from information gained in course of partner-

ship business, 85.

persons who may demand,
assistant remunerated by share of profit, .58.

executors of deceased partner (sect. 42), 104.

judgment creditor who has obtained a charge on, or

assignee of, separate share, but only after dissolution

(sects. 23, 31), 74, 85.

creditor receiving debt out of profits, or interest varying
with profits (sect. 2), 5759.

widow or child, or vendor of goodwill, receiving money out

of profits, 5759.

ACCOUNTS,

duty of partners to render to each other (sect. 28), 84.

right of partners to inspect (sect. 24), 75, 76.

agreements in articles as to keeping, 14, 15.

as to taking shares at value in last

account, 66 seq.

effect of acquiescence in non-observance of mode of, 66 seq.

incoming partner takes subject to any variation, 71.

settling after dissolution (sect. 44), 105.

And see Books of Partnership.

ACQUIESCENCE in method of taking accounts and valuations, 66 sej.

ADMISSION OF NEW PARTNER. See Introduction of New Partner.

ADVERTISEMENT OF DISSOLUTION (sects. 36, 37), 93.

any partner may give, 93.

c. o
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AGENT, each partner is, for partnership purposes (sect. 5), 61.

AOEEEMENT,
intention of, decides whether partnership is constituted, 59.

And see Articles of Partnership.

ANNUAL ACCOUNTS,
where agreement to take has not been observed, 66 seq.

See Variation of Partnership Rights and Duties.

ANNUITY CHARGED ON PROFITS (sect. 2), 56.

widow or child of deceased partner or vendor of goodwill

receiving, not necessarily a partner (sect. 2), 57, 58.

implies a covenant that business shall be carried on, 59.

purchaser of practice with notice of, takes subject to, 59.

APOTHECARY,

unqualified person may not practise as, 89, 210.

cannot recover charges unless he has a certificate, 210.

what is practising as, 89, 179, 210.

partnership with unqualified, 89.

practice of apprentice to, should be confined to principal's

residence, 211.

APPARENT PARTNERS may be treated as members of partnership
till notice given (sect. 36), p. 93.

APPOINTMENTS,
reasons why they should by agreement be partnership property,

12, 13.

valuation of, on dissolution, 94.

on transfer of practice generally guaranteed, 40, 41.

portion of purchase-money should be retained, pending grant
of to successor, 40, 41.

APPORTIONMENT OF PREMIUM (sect. 40), 95 seq. See Premium.

ARBITRATION,
arbitrator may award dissolution, 103.

may order part of a premium to be refunded, 103.

clause relating to, continues in force where partnership con-

tinued after term has expired, 82, 83.

ARTICLES OF PARTNERSHIP,
form of, 6 seq.

determine interests, rights, and duties of partners (sect. 24), 74.

breach of, a ground for dissolution (sect. 35), 90.

rescission for fraud or misrepresentation (sect. 41), 103.

variation of, by consent may be express or implied (sect. 19), 66.
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ASSIGNMENT OP SHAKE,

assignee cannot call for an account until dissolution (sect. 31),

85, 86.

assignee has no right to interfere in management, 85, 86. See

Transfer of Share.

ASSISTANTS, 207.

usually paid monthly, 49.

agreement in articles as to hiring and dismissing, 14.

sharing profits (sect. 2), 49.

not necessarily partners, 49.

have a right to an account, 58, 59.

contract of service should be in writing, 214.

general hiring of, presumed to be hiring for a year, 214, 216.

but presumption may be rebutted, 215 seq.

if rightly dismissed, cannot recover salary for broken

period, 214, 220.

principal's liability for negligence of, 63, 219.

what notice sufficient to terminate engagement of, 216, 217.

assistant is not a menial servant, 217.

what misconduct will justify dismissal

incompetency, 219.

moral misconduct, 218.

habitual neglect, 218.

wilful disobedience, 218, 219.

claiming to be partner, 218.

causing danger to principal's business, 218.

revealing principal's secrets, 218.

permanent illness, 221.

misconduct unknown at time of dismissal may justify,

219.

death of either party, 217.

salary in case of, 217.

dissolution of partnership, 222.

temporary illness will not justify dismissal, 220.

salary due during temporary illness, 220.

unless caused by assistant's own fault, 221.

should agree not to compete with principal, 48.

wrongful dismissal, remedies for, 221.

will not absolve from restrictive covenant,

130, 222.

restrictive covenant entered into by, in favour of partnership,

may be enforced by either partner, 131, 188, 222.

Q2
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ASSISTANTS continued.

unqualified,

principal unable to recover fees for independent work of,

212.

may sue principal for his salary, 213.

infant. See under Restrictive Covenants.

ASSISTANTSHIP WITH A VIEW TO PARTNERSHIP, not Usually a

desirable arrangement, 52, 53.

BANK,
all money received should be paid into the partnership account

at, 11.

desirable that purchase-money should be paid into, 34.

BANKRUPT,

personal earnings of, while undischarged, 87, 88.

no authority to bind firm (sect. 38), 94.

cannot be compelled to enter into restrictive covenant, 112.

BANKRUPTCY,
dissolves partnership (sect. 33), 86.

creditor who advanced money for share of profits postponed in

(sect. 3), 60.

so vendor of goodwill for share of profits, 60.

personal earnings of undischarged bankrupt, as to right of

trustee to, 87, 88.

trustee can claim where income not solely attributable to

personal skill, 87, 88.

trustee can claim earnings of surgeon-apothecary, 87, 88.

cannot claim income of bone-setter, 87, 88.

can "only claim earnings strictly personal where the

income is of the nature of a salary, 87, 88.

or received under contract periodically, 87, 88.

but bankrupt and his family should have provision

thereout, 88.

Court cannot restrain bankrupt from making agreement
as to salary, 87.

nor compel him to earn, 87.

solvent partners on bankruptcy of one partner have a right
to collect partnership debts, 88.

and interference by trustee will be restrained, 88.

remedy of partner who has paid premium on bankruptcy of

co-partner, 96 seq.

professional goodwill is not apparently an asset in, 111.
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BENEFIT,
of appointments retained on dissolution must be accounted

for, 94.

from connection with firm (sect. 29), 84, 85.

from competing business (sect. 30), 84.

BOND. See Restrictive Covenants.

BOOK DEBTS not generally included on transfer of practice, 4, 27, 32.

BOOKS OF PARTNERSHIP,
to be kept at principal place of business (sect. 24), 14, 76.

right of partners to inspect (sect. 24), 76.

duty of partners to keep (sect. 28), 84.

BOOKS RELATING TO PRACTICE should on transfer be handed to

purchaser, 45.

BREACH OF ARTICLES a ground for dissolution (sect. 35), 90.

BUSINESS OF PARTNERSHIP,
business includes profession (sect. 45), 106.

right of partner to transact (sect. 24), 75.

continuation of, after expiration of term (sect. 27), 82.

conduct injurious to, a ground for dissolution (sect. 35), 90.

CANCELLATION of agreement for transfer on non-payment, 34, 35.

CAPITAL, 9.

what usually required, 4, 5.

CHARGING ORDER ON PARTNER'S INTEREST (sect. 23), 73, 74.

gives other partners a right to redeem or purchase, 73, 74.

an option to dissolve (sect. 33), 86.

COMMITTEE OF LUNATIC PARTNER may apply for dissolution

(sect. 35), 90.

COMPETING BUSINESS, partner carrying on, without consent, must

account for profits (sect. 30), 84, 85.

CONDUCT, variation of articles by. See Variation of Partnership

Eights and Duties.

CONSENT, partner cannot be introduced without (sect. 24), 75.

CONSIDERATION. See Restrictive Covenants.
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CONTINUATION OF PARTNERSHIP,
after expiration of term (sect. 27), 82.

is on old terms so far as applicable to a partnership at will,

8284.

CONTRACT,
for sale of practice means contract for sale of introduction to

patients, 32, 108, 203.

Court cannot decree to be specifically performed where an

introduction is stipulated for, 201.

COUNTY COURT,

may make charging order on partner's interest (sect. 23), 73.

limited jurisdiction of, for dissolution and winding up, 90.

COURT,

grounds for dissolution by (sect. 35), 89 seq.

discretion of,

as to dissolution of partnership (sect. 35), 89 92.

return of premium (sect. 40), 95 seq.

See Restrictive Covenants.

COVENANTS. See Restrictive Covenants,

CREDITOR,

lending money for share of profits not necessarily a partner

(sect. 2), 5759.

postponed in bankruptcy (sect. 3), 60.

CUSTOMERS, render of, by vendor of goodwill, 116.

DAMAGES,
recovered against partner for partnership act are a partner-

ship debt, 63.

but partner who, by misconduct or negligence, occasions

such damage must indemnify partnership, 63.

DEATH OF PARTNER,
dissolves partnership (sect. 33), 86.

effect as regards return of premium (sect. 40), 95.

professional goodwill, 110.

surviving partners are proper persons to get in the partnership
debts, 88.
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DEBTS,

charging order for separate debt of partner (sect. 23), 73, 74.

right of partner to have firm's debts paid (sect. 39), 94.

amount of outgoing, or deceased, partner's share, is a debt

(sect. 43), 105.

DECREE,
dissolution usually dates from, 92.

unless earlier, where actual misconduct, 93.

DEED, partnerships by deed may be dissolved by writing (sect. 26),

82. See Articles of Partnership.

DEFINITIONS,

partnership (sect. 1), 55.

firm (sect. 4), 60.

business (sect. 45), 106.

Court (sect. 45), 106.

goodwill, 108.

DENTISTS. See Restrictive Covenants.

DEPOSIT. See Instalments.

DISCRETION OF COURT. See Court ; Restrictive Covenants.

DISPUTES, Court will not dissolve partnership for mere squabbles,

92.

DISSOLUTION OF PARTNERSHIP,
advertisement of (sect. 36), 93.

any partner may notify (sect. 37), 93.

by award of arbitrator, 103.

by bankruptcy (sect. 33), 86.

by death, 86.

by expiration of term (sect. 32), 86.

by notice at end of stated period, 18, 19.

by notice (sects. 26 and 32),

date of dissolution by (sect. 32), 86.

illegality (sect. 34), 88, 89.

charging order on share (sect. 33), 86.

by Court (sect. 35), 89 seq.

for breach of agreement, 92, 101.

for conduct injurious to the partnership, 91, 92.

for destruction of confidence, 92, 102, 103.

for incapacity, 90, 91 .

for lunacy, 89, 91.



232 INDEX.

DISSOLUTION OF PARTNERSHIP continued.

by Court continued.

for misconduct, 90, 92.

for quarrels, 92.

when just and equitable, 90.

dates generally from decree, 92.

but earlier if actual misconduct, 93.

driving partner to dissolve, 100.

consequences of rescission for fraud (sect. 41), 103, 104.

assignee of share has right to account after (sect. 31), 85.

option to dissolve at fixed periods not generally advisable, 8.

considerations to be regarded where power reserved to dissolve

in first year, 17.

option to dissolve where partner allows his share to be charged

(sects. 23 and 33), 72, 73.

right to have partnership property duly applied (sect. 39), 94.

agreements as to valuation upon, 66 et seq., 76, 83.

as to profits made after (sect. 42), 104, 105.

DORMANT PARTNER, liability of, on retirement (sect. 36), 93.

DRUGS, value of, not generally included in value of practice, 32.

DURATION OF PARTNERSHIP after term has expired (sect. 27), 82.

See Continuation of Partnership.

EXECUTION, none against partnership property for partner's debt

(sect. 23), 73.

EXPIRATION OF PARTNERSHIP TERM,
dissolution by (sect. 32), 86.

continuation of business after, presumed to be continuation of

partnership (sect. 27), 82.

EXPULSION OF PARTNER (sect. 25), 80.

none without express power, 80.

professional goodwill need not be realised upon, 112.

power in articles as to

is of penal nature, and must be strictly construed, 112.

must be exercised in good faith for

the benefit of the partnership, 112.

before expulsion, partner must have

opportunity of explaining his con-

duct, 81.
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EXPULSION OF PARTNER continued.

power in articles as to continued.

single partner having power to expel need not give his

reasons, 81.

such power inapplicable to a partnership at will, and cannot

be exercised after term has expired, 82.

FRAUD, effect of dissolution on ground of (sect. 41), 103.

FRAUDULENT CONVEYANCE of goodwill, 111.

FRIENDLY SOCIETIES. See Restrictive Covenants.

GAZETTE. See Advertisements.

GENERAL EESTRAINT. See Restrictive Covenants.

GOOD FAITH, ought to abound between partners, 80.

GOODWILL,
definition of, 108.

is properly local, 108.

sale of, for share of profits (sect. 2), 58.

purchaser must endeavour to earn profits, 112, 113.

seller postponed in bankruptcy (sect. 3), 60.

effect of sale on right of vendor to carry on business, 111, 114.

by trustee of bankrupt, 112.

unsatisfactory nature of law regarding, 114 116.

vendor of, may compete with purchaser, 111, 114, 115, 200.

distinction between goodwill of a trade and that of a profession,

108, 109.

professional goodwill
not in general a partnership asset, 94, 105.

apparently not an asset in bankruptcy, 111.

may by contract have an ascertainable value, 110.

may sometimes have to be accounted for, 111.

need not be realised on dissolution, 94, 105, 110.

expulsion of partner, 112.

of appointments and offices, 94.

restrictive covenant is part of, 131, 185.

owner ought to be able to assign or bequeath, 119 123, 150,

154.

GROSS RECEIPTS, should be taken as basis of value of practice, 2, 3.
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GUARANTEE,
on transfer of practice, of receipts should not usually be given,

1617.
of appointments should be given, 40.

HOLDING Our,
as partner (sect. 14), 64.

after bankruptcy (sect. 38), 94.

HOLIDAYS, 21, 22.

HORSES AND CARRIAGES, whether they should be private or part-

nership property, 9.

HOUSE, agreements as to purchase or lease of, on transfer of prac-

tice, 4143.

ILLEGAL PARTNERSHIPS,
dissolution on ground of (sect. 34), 88, 89.

scheme to allow unqualified man to practise, 89.

ILLEGALITY of terms in restrictive covenants. See Restrictive

Covenants.

ILLNESS,
of partner

when permanent, may be ground for dissolution (sect. 55),

90.

provision in articles as to, 21 seq.

of assistant

permanent, ground for dismissal, 221.

temporary, no ground for dismissal, 220.

for withholding salary, 220.

unless caused by assistant's

own misconduct, 221.

INCAPACITY OF PARTNER,

permanent, a ground for dissolution (sect. 35), 89 eeq.

clause in articles as to, 22, 23.

And see Lunacy of Partner.

INCOMING PARTNER, liability of (sect. 17), 65. See Introduction of
New Partner.
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INDEMNITY,

right of partner to, from firm (sect. 24), 75.

where partnership dissolved on ground of fraud (sect. 41),

103.

right of firm to, where loss occasioned by partner's negligence,
63.

INFANT. See Restrictive Covenants.

INJUNCTION. See Restrictive Covenants.

INSANITY OF PARTNER, ground for dissolution (sect. 35), 90, 91.

INSTALMENTS of purchase-money, as to forfeiting, 34, 35, 135, 136.

INTRODUCTION OF NEW PARTNER,
can only be by consent (sect. 24), 75 80.

provision in articles as to, cannot be specifically enforced,

7679.
new partner takes subject to any variation in articles, 71.

INTRODUCTION OF PURCHASER OF PRACTICE,

importance of, 37, 194.

methods of, 37, 194.

purchaser should be consulted as to, 37, 194.

profits during period of, 38, 39.

contracts as to,

are legal, 194, 195.

cannot be specifically enforced, 197 seq.

length of, should be stipulated, 201 seq.

what length desirable, 37.

option to prolong or curtail period, 36, 37.

remedy of purchaser where introducer concealed his ill-

health, 95, 96, 195.

where period of long, provision should be made for reduc-

tion of purchase-money if introducer dies, 46.

payment for practice should be made to depend on carrying

out, 204.

as to taking into account when part of premium is returned,

96 seq.

JOINT STOCK, not essential to a partnership, 55.

JUDGMENT CREDITOR of partner, may obtain charging order on his

interest in partnership property (sect. 23), 73.

JUST AND EQUITABLE, Court may grant dissolution when (sect. 35),

90.
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LEASE, one partner renewing, is trustee for the partnership, 85.

LEGAL PROCEEDINGS AGAINST PATIENTS, vendor of practice should

covenant not to take, for limited period, 45.

LENDEB, for share of profits, postponed in bankruptcy (sect. 3), 60.

LIQUIDATED DAMAGES. See Restrictive Covenants.

Loss, distribution of (sects. 24 and 44), 75, 105.

LUNACY OF PARTNER,
a ground for dissolution (sect. 35), 89 seq.

does not itself dissolve partnership, 91.

Court requires evidence as to permanency of incapacity, 91.

lunatic may be restrained from interfering in the partnership

business, 91.

of dormant partner, 91.

MAJORITY OF PARTNERS,
can decide differences in ordinary matters (sect. 24), 70 72, 75.

cannot expel a partner (sect. 25), 80.

variation of articles by, 70 72.

MANAGEMENT,
each partner may take part in (sect. 24), 75.

assignee of share has no right to interfere in (sect. 31), 85.

MISCONDUCT,
of partner,

when likely to prejudice partnership business, is a ground
for dissolution (sect. 35), 90.

from what time dissolution dates, 92, 93.

degree of,

no dissolution for a trifling fault, 92, 93.

driving other partner to dissolve, 100.

apportionment of premium with regard to, 96.

of assistant. See Assistant.

MISREPRESENTATION, effect of dissolution on ground of (sect. 41),

103.

MUTUAL CONFIDENCE,
destruction of, a reason for dissolution (sect. 35), 90 seq.

partnership will not be dissolved for mere squabbles, 92.
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NEGLIGENCE,
of partner,

liability of partnership for (sect. 10), 62, 63.

negligent partner must indemnify firm, 63.

firm liable for assistant's negligence. 63.

of assistant,

principal liable for, 63. See Assistant.

NEW PARTNER. See Introduction of New Partner.

NOTICE, to determine engagement of assistant, 50, 215, 217.

NOTICE or DISSOLUTION (sects. 32, 36, and 37), 86.

need not be by deed (sect. 26), 82.

right of any partner to advertise, 93.

OFFICES. See Appointments.

OLD CUSTOMERS,

right to deal with, on sale of goodwill, 114, 115.

effect of " render of customers," 116.

OPTION,
to purchase share of partner on sale of charged share being

ordered (sect. 23), 73, 74.

or redeem, 73, 74.

to purchase share of partner on dissolution, 76 seq., 104.

where exercised, no right to profits after dissolution (sect.

42), 104.

provision in articles as to, is usually still exerciseable where

partnership continued beyond agreed term, 83.

unless something in articles inconsistent with such

continuance, 83, 84.

to purchase larger share in partnerships, 18 21.

considerations as to, 18 21.

provisions in articles as to, 18 21.

how price should be fixed, 1821.
to dissolve if partner's share charged for his separate debt

(sect. 33), 86.

to sell share to incoming partner, 19.

difficulties as to, 76 seq.

to purchase house of vendor of practice, 41. See Purchase;
Restrictive Covenants.
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PARTNERS,

agents for each other (sect. 5), 61.

liable for obligations of firm (sect. 9), 62.

negligent and wrongful acts of each other (sects.

1013), 6264.
where one is liable for negligence, the others are also liable,

63.

but partner occasioning damage by personal misconduct

should alone bear the consequences, 63.

liability where one holds himself out as partner (sect. 14),

64, 65.

incoming partner not liable to creditors for antecedent debts

(sect. 17), 65.

outgoing partner does not cease to be liable, 65.

mutual rights and duties of (sect. 24), 74.

must not secretly buy from or sell to the partnership, 84.

must not compete with firm (sect. 30), 84, 85.

must account for private profits (sect. 29), 84, 85.

amount of share of outgoing or deceased partner's share is

a debt (sect. 43), 105.

junior, conditions as to work of, in articles, 12.

PARTNERSHIP,
definition of (sect. 1), 55.

form of articles, 6.

not necessary that there should be any joint stock, 6.

is a question of intention of the parties, 59.

declaration negativing partnership is not conclusive, 59.

rights of partners depend upon agreement between them

(sect. 19), 66.

may be varied by agreement, 66.

how far each partner is agent of (sects. 5, 6, and 7), 61.

liability of each partner (sect. 9), 62.

liability of, for wrongful acts of separate partners (sect. 10),

62, 63.

property of (sects. 2023), 72, 73.

procedure against, for partner's separate judgment debt

(sect. 23), 73, 74.

interest of partners in (sect. 24), 74 seq.

at will may be dissolved at any time (sect. 26), 82.

but right to dissolve ought to be exercised in good faith

where option to purchase has been reserved, 83.

continuance after partnership has expired (sect. 27), 82 84.
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PARTNERSHIP continued,

length of term

life partnership advisable for medical men, 7, 8.

considerations where power reserved to determine in the

first year, 17.

PENALTY, distinction between, and liquidated damages. See Re-

strictive Covenants,

POSTPONEMENT in bankruptcy of rights of creditor sharing profits

(sect. 3), 60.

PRACTICE,

purchase of, means purchase of goodwill only, 32.

that is, of introduction, 108, 203.

purchase of, for share of profits, 112, 113.

purchaser taking, with notice of a charge upon, 113.

purchase of, where an introduction is stipulated for, cannot be

specifically enforced, 201 seq,

PRECEDENTS,
of partnership articles, 6.

of agreement for transfer of a practice, 31.

of agreement with assistant, 48.

PREMIUM,
should be paid before commencement of partnership, 7.

apportionment of (sect. 40), 95, 96.

where partnership for a term is dissolved, an aliquot por-

tion aUotted to each year, 95, 98, 100, 101.

in case of bankruptcy, 96.

in case of death when illness was concealed, 95.

misconduct, 96.

gross misconduct necessary to disentitle other part-

ner, 96.

should be asked for at trial of action, 96.

remedy where partnership induced by fraud (sect. 41),

103, 104.

a matter for arbitration under usual arbitration clause, 103.

PROFITS,

partner must account for,

when derived from use of partnership property or con-

nection (sect. 29), 84.

when derived from competing business (sect. 30), 84, 85.
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PROFITS continued.

creditor receiving share of, is postponed in bankruptcy (sect. 3),

60.

where there is a charge on profits, person carrying on the

business must endeavour to earn, 59, 112.

PROPERTY, of partnership (sects. 2023, and 39), 71, 73, 94. See

Partnership.

PUBLIC POLICY. See Restrictive Covenants.

PURCHASE,
of further share in medical practice, 18.

of outgoing or deceased partner's share, 19 21, 24 26.

easy terms of payment should be given, 26.

And see Option; Sale.

QUARRELS, as to dissolution on account of, 92.

BEGISTRATION,
of practitioner necessary under Medical Acts before he can

recover fees, 89, 207.

necessary at the time the services were rendered, 211.

must now be after examination in medicine, surgery, and mid-

wifery, 207.

BEMUNERATION,
of assistant by share of profits, (sect. 2), 57.

does not necessarily make him a partner, 57.

gives him a right to call for accounts, 58.

BENDER OF CUSTOMERS, vendor of goodwill must not solicit after,

116.

EENEWAL OF LEASE by one partner enures for the benefit of the

firm, 84.

RESCISSION OF CONTRACT,
of partnership for fraud (sects. 40 and 41), 95, 103.

provision for, of purchase, where purchase-money not paid,

34, 35.

BESIDENT PATIENTS, fees from, should not be included in estimating

value of practice, 4.

BESTRAINT OF PRACTICE. See Restrictive Covenants.
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KESTRICTIVE COVENANTS,

Adequacy of Consideration, is a matter for the parties, not for

the Court, 122, 149.

Allotment, of districts, or named patients, quaere enforceable,

132, 133, 147, 178.

Area of Restraint. See under Limits.

Assignment,

benefit of covenant passes with, the assignment of the

goodwill of the practice, 131, 185.

assignee of part of the business can enforce, 131, 167, 187.

Assistant,

should enter feto, 48.

employment as, is sufficient consideration, 130, 145, 162,

175.

covenant by, should not be so wide as covenant by vendor

of a practice, 51.

contract of service should be in writing, 48.

it should be expressed whether covenant entered into by,

is intended to last after employment is terminated,

48, 136, 171.

it will usually be taken so to last, 173, 223.

restrictive covenant may be construed to last, though a

right reserved to terminate the agreement, 169, 174.

wrongfully dismissed, is not absolved from a restrictive"

covenant, 130.

acting as, violates covenant not to set up as a surgeon,

129, 188.

Bankrupt cannot be compelled to enter into, 112.

Bankruptcy,
enforcement by injunction after, 140.

damages cannot be recovered after, 140.

effect of proof in, for liquidated damages, 140.

Bond, imposing penalty, implies a covenant, 124, 133, 162, 175,

191.

Competition, agreements for avoiding, 132, 133, 147, 178.

Consideration,

adequacy of, not now inquired into by the Court, 122.

formerly was matter for the Court, 122.

there must be some consideration, 123, 150, 151.

employing as assistant, or continuing existing employment,
is sufficient, 130, 145, 162, 175.

C. R
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RESTRICTIVE COVENANTS continued.

Court,

will not now inquire into adequacy of consideration, 122,

H9.

will not fix reasonable limits where no limits fixed by the

parties, 124, 127.

will, where possible, divide the reasonable from the un-

reasonable portion of the covenant, 127, 144.

discretion of, as to granting injunction, is subject to

settled rules, 139, 141.

Chancery Courts can now give full relief, 137.

Damages, unliquidated, and injunction may be claimed, 139,

174. See under Liquidated Damages.

Definite,

covenant must be, or will not be enforceable, 124.

but may be inferred from recitals in a bond, 124, 133.

Dentists, limits of restraint for, held reasonable or unreason-

able, 126, 147, 153.

Dismissal, wrongful dismissal of assistant does not absolve him

from the restraint, 130.

Distances are measured as the crow flies, 126.

Divisibility of,

where restraint partly valid and partly unreasonable, 127,

184, 187.

as to businesses, 128.

as to patients, 128, 129, 186, 190.

as to limits of space, 127, 128, 144, 153, 158.

as to limits of time, 187.

valid part not affected by illegality of other part, 127, 128,

155.

Duration,

restraint may be valid for life of covenantor, 123.

though person to be protected die, 123.

or cease to practise, 124.

restraint will usually be construed to last after employment
as assistant is terminated, 173, 185, 223.

restraint may last though power reserved to terminate

the contract generally, 168, 174.

it should be expressed whether covenant is intended to

endure after the rest of the agreement is terminated, 48,

}36, 171.
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EESTRICTIVE COVENANTS continued.

Election. See under Option.

Employment. See under Assistant.

Enforcement of,

by suing for liquidated damages, 137, 138.

injunction, 137, 138.

Evidence,

restrictive covenant must be evidenced by writing, 124.

parol evidence may be given to prove what was the con-

sideration, 129.

recitals in bond imposing penalty are, 124, 133, 162, 175,

191.

Friendly Societies,

quaere, whether they can specifically enforce restrictive

covenants against their medical officers, 131.

General Restraint has always been contrary to public policy,

121, 151.

Goodwill, benefit of restrictive covenant passes with the assign-

ment of goodwill, 131, 184.

House, covenant not to let to medical practitioner, 129.

Illegality,

restraint so wide as to be unreasonable will not be enforced,

121, 152.

where reasonable portion can be separated from illegal

portion, the reasonable portion is enforceable, 127, 153.

where covenant is part of a scheme to enable an unqualified

person to practise, 130, 179 seq.

quaere as to divisibility, 184.

Importance of, 116, 117.

Infant,

may bind himself by restrictive covenant if the whole

contract is beneficial to him, 223.

where employment is continued after he has attained

his majority, 223.

Infringement, by vendor of goodwill, no defence to action for

purchase-money, 130, 143.

Injunction,

may be granted where covenant is not express but inferred

from recitals, 124, 133, 162, 175.

R2
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RESTRICTIVE COVENANTS continual.

Inju nction continued.

person whose right is infringed should elect between

injunction and liquidated damages (if any), 138, 171,

173, 191.

unliquidated damages and injunction maybe claimed, 139,

174.

covenantor has not option of escaping injunction by paying

liquidated damages, 139.

discretion of Court in granting, 139, 141.

governed by settled rules, 141.

is a matter of right where covenant has been deliberately

infringed, 141.

interim injunction, 141, 180.

costs, 142.

churned after bankruptcy, 140.

Life,

covenant restraining covenantor for his whole life not

unreasonable, 123, 149.

is generally construed so to endure, 123, 161.

although person protected may cease to practise, 124.

Limits,

must be reasonable, 124 seq.

of space, 29.

what have been held reasonable for medical practi-

tioners, 126.

in the country, 126, 145, 146.

in London, 126, 145, 146.

in the case of dentists, 126, 147.

distances, how measured, 126.

covenant reasonable for practitioner not to reside

within limits, 126, 129, 159, 165.

quaere as to allotting districts so as to avoid competi-

tion, 132, 133, 147, 178.

of time,

general restraint bad for however short a period, 124,

125, 151.

in the case of assistant, 51.

locum tenens, 51.

lifelong limit held reasonable, 123, 124.

Liquidated Damages,
nature of, 134, 158, 160, 192.

jury or Court must assess full amount, 158, 160.
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KESTRICTIVE COVENANTS continued.

Liquidated Damages continued.

distinction between, and penalty is a matter of substance,

not of form only, 134, 163, 164, 167.

after recovery of, person restrained may practise, 137, 138,

164, 165.

Locum Tenens, should not generally be required to enter into,

51.

Necessity for, in dealing with professional goodwill, 116.

Old Law with regard to, 117.

Option,

person protected has, whether he will sue for injunction
or liquidated damages (where reserved), 136, 137, 138,

171, 173, 191.

covenantor has not, of paying the liquidated damages, and

acquiring freedom to practise, 139, 191.

Partners,

either partner may enforce restrictive covenants entered

into to protect partnership business, 131, 188.

one partner cannot release without the sanction of his

co-partner, 131, 188.

Patients,

divisibility of covenant as to, 128, 186, 190.

covenant enforced as to denned patients only, 128, 186, 190.

practitioner restrained may not attend, though they come

unsolicited, 129, 190.

Penalty. See under Liquidated Damages.

Practising,

attending patients who come without solicitation is a

breach, 129, 190.

as assistant, is a breach, 130, 188.

no breach if at request of person protected, 160.

Public Policy, 117 seq.

prohibits general restraints of trade, 121, 122, 148.

allows partial restraints, 122, 148.

varies from time to time, 120.

cannot be stereotyped by our tribunals, 121.

holds that owner of goodwill ought to be able to assign or

bequeath it, 119123, 150.

to restrain himself from competing with a view to

selling in the best market, 123, 154, 157.
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RESTRICTIVE COVENANTS continued.

Radius. See under Limits.

Reasonableness,

covenant if too wide is not reasonable, 124, 152, 155.

covenant must be reasonably necessary for protection of

covenantee, 124 seq., 152, 169, 187.

sufficient if reasonable at time of making, 124, 156.

reasonableness not affected by subsequent circum-

stances, 124, 156.

depends on the nature of the business to be protected, 125.

it is reasonable that covenant should endure during the

life of the covenantor, 123. And see under Divisibility;

Limits.

Remedy,
covenantee must elect between injunction and liquidated

damages, 136, 171, 173.

unliquidated damages and injunction may be claimed, 139,

173.

Requisites for Validity of, 123.

covenant should be evidenced in writing, 124.

Residence, covenant not to reside within certain limits held

reasonable, 126, 129, 165.

Severance. See under Divisibility.

Soliciting. See under Practising.

Unqualified Practitioner. See under Illegality.

Validity. See under Reasonableness.

Writing, restrictive covenants should be evidenced by, 124.

Wrongful Dismissal of assistant does not absolve him from the

restraint, 130.

SALARY,
of assistant varying with profits does not necessarily create

partnership (sect. 2), 57.

derived from appointments, should belong to the partnership,
12.

See Assistant.

SALE,
of goodwill. See Goodwill.

valuation of appointments. See Appointments.
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SALE continued.

of share of practice,

powers reserved in articles, 18, 19 21, 27.

within what time it should be exerciseable, 18, 19 21, 27.

subject to a charging order (sect. 23), 73, 74.

if directed, the other partners may purchase, 73, 74.

contract for, where introduction to patients is part of the agree-

ment, cannot be specifically enforced, 201 seq.

SECEET PROFIT must be accounted for (sects. 29, 30), 84, 85.

SECRETS, assistant divulging principal's, may be dismissed, 218.

SEPARATE DEBTS of partner, procedure against partnership pro-

perty (sect. 23), 73, 74.

SERVANT. See Assistant.

SHARES IN PARTNERSHIP,

presumed to be equal (sect. 24), 74, 75.

mode of making liable for separate debts (sect. 23), 73, 74.

sale of. See Sale and Transfer.

outgoing or deceased partner's share a debt from continuing

partners (sect. 43), 105. See Articles of Partnership.
valuation of. See Valuation.

SOLICITING old customers. See Goodwill and Restrictive Covenants.

SPECIFIC PERFORMANCE,
cannot be decreed of contract for introduction, 201 seq.

nor of contract to become partners, 77.

STATUTES,

Magna Charta, 118.

3 Hen. 8, c. 11... 180, 183, 184, 208.

34 & 35 Hen. 8, c. 8... 209.

29 Car. 2, c. 3 (Statute of Frauds), 124.

55 Geo. 3, c. 194 (Apothecaries Act, 1815), 89, 180, 181, 183,

184, 210, 211.

21 & 22 Viet. c. 90 (Medical Act, 1858), 89, 180, 207, 208, 211.

25 & 26 Viet. c. 42 (Chancery Eegulation (Eolt's) Act, 1862),

137, 172.

28 & 29 Viet. c. 86 (Bovill's Act), 58, 60.

Pharmacy Act, 1868... 213.

Births and Deaths Eegistration Act, 1874... 182.

Bankruptcy Act, 1883...86 88, 140.

Medical Act, 1886... 207.

Partnership Act, 1890... 54 seq,
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STATUTE OF FRAUDS, restrictive covenant muttt be evidenced by

writing, 124.

SUBQICAL INSTRUMENTS usually private, not partnership, property,

10.

SURVIVING PARTNERS,
as to right to goodwill, 94, 105, 110.

are the proper persons to get in partnership debts, 88.

are debtors to late partner for value of his share (sect. 43), 105.

agreements in articles as to, 94, 105.

should be bound to buy share of deceased partner, 24.

easy terms should be reserved, 26.

remedies of representatives of deceased, where option not

exercised, 76 seq.

TERM, continuation of partnership after expiration of (sect. 27), 82.

See Continuation of Partnership.

TRADE, distinction between goodwill of, and of profession, 108, 109.

See Goodwill.

TRANSFER OF PRACTICE, precedent of, 31.

TRANSFER OF SHARE,

rights of transferee (sect. 31), 85, 86.

agreement in articles as to, 19, 24, 25, 27.

other partners must consent if transferee is to become partner

(sect. 24), 75.

TRUSTEE IN BANKRUPTCY of one partner will be restrained from

collecting debts of the partnership, 88.

UNLAWFUL PARTNERSHIPS. See Illegal Partnerships.

UNQUALIFIED I*RACTITIONERS, agreement to assist to practise,

illegal, 89, 179. See Registration.

UNREGISTERED PRACTITIONERS, ,

cannot recover fees, 89, 208, 211.

striking off the register, 89.

USAGE OF PARTNERS. See Variation of Partnership Rights and

Duties.

USAGE OF TRADE as to what is reasonable notice to determine en-

gagement of assistant, 216, 217.
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VALUATION,

agreements in articles as to,

to take share at, 24, 25, 27.

purchase further share at, 18.

of appointments, 94.

of goodwill, 109 seq.

where partnership has been prolonged beyond agreed term,

83.

VALUE OF PRACTICES, 1 5.

based usually on gross, not net annual receipts, 2.

reasons for such estimation, 3.

usually taken to include goodwill only, 4, 32.

VARIATION OF PARTNERSHIP EIGHTS AND DUTIES,

by agreement (sect. 19), 66.

may be inferred from course of dealing (sect. 19), 66 72.

as to time for taking accounts, 66 69.

valuation of shares of partners, 67 72.

method of valuing property of the partnership, 69, 70.

a usage may be waived pro hac vice or abandoned in toto, 71.

there must be continued usage to establish a variation, 70, 71.

special clauses never acted on may sometimes be disregarded,

70.

where practice stricter than provided for by the articles,

majority may decide as to its continuance, 70 72.

VENDOR of practice should agree not to sue patients for limited

period, 45.

WELL, partnership continued after expiration of term is partnership

at will (sect. 27), 82, 83.

WORKING EXPENSES,
of practice, 5, 10.

difficult to sever from personal expenses, 3.

WRONGFUL DISMISSAL. See Assistant.

c.
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Palmer's Shareholders, Directors, and Voluntary Liquidators'
Legal Companion. A Manual of K\ cry-day L:iw ttnd Practice for

Proiuni t -rs, >h:i: -holilrrs, Directors, Secretaries, Creditors, Solicitors,
and Voluntary Liquidators of Companies under the Companies Acts,
18C2 to 1900, with Appendix of useful Forms. Twnty-ficond Edit.

By F. B. PALMEB, Esq., Barrister-at-Law. 12mo. 19(KJ. Net, 2.6rf.

COMPENSATION. Cripps' Treatise on the Principles of the
Law of Compensation. Fourth Edition. By C. A. CKIPPS, Esq.,
K.C. Royal 8vo. 1900. II. 5*.

" Mr. OrijiTw' book is recognized OR one of the best. . . . There are few men
who*: pructirul knowledge of the subject exceeds that of the learned author."
Law Quarterly Jl>

COMPOSITION DEEDS. Lawrance. Tfo "Bankruptcy."

CONDITIONS OF SALE. Farrer. Vide "Vendors & Purchasers."
Webster. Vide "Vendors and Purchasers."

CONFLICT OF LAWS.-Dicey's Digest of the Law of England
with reference to the Conflict of Laws. By A. V. DICEY. Esq.,
K.C., B.C.L. With Notes of American Cases, by Professor MOOBE.

Royal 8vo. 1896. II. 10*.

CONSTITUTION. Anson's Law and Custom of the Constitution.

By Sir WILLIAM R. Ausoy, Bart., Barrister-at-Law. Demy 8vo.

Parti. Parliament. Third Edition. 1897. 12*. Gd.

Part II. The Crown. Second Edition. 1896. 14*.

CONTRACT OF SALE. Blackburn Vide "Sales."
Movie's Contract of Sale in the Civil Law. By J. B. MOYLB,

Esq., Barris.ter-at-Law. 8vo. 1892. 10*. 6d.

CONTRACTS. Addison on Contracts. A Treatise on the Law of

Contracts. Tenth Edition. By A. P. PEBCEVAL KEEP and WILLIAM
E. GORDON, Esqrs., Barristers-at-Law. Royal 8vo. 1903. 11. 2*.

"Essentially the practitioner's text-book." Lain Journal.
" Among all the works on Contracts, there is none more useful to the practi-

tioner than Addison." Law Times.

Anson's Principles of the English Law of Contract. By Sir

W. R. ANSOS, Bart., Barrister-at-Law. Tenth Edit. 1903. 10*. 6d.

Fry. Vide "Specific Performance."

Leake's Law of Contracts. Principles of the Law of Contracts.

By the late S. MABTIN LEAKE. Fourth Edition. By A. E. RANDALL,
Esq., Barrister-at-Law. Royal 8vo. 1902. olia.

" The hiirh standard attained in the former issues has been well sustained,
and tho work carefully revised and brought well up to d'lte." Law Time*.

"A full and reliable piiide to the principles of the English Law of Contract
.... this edition will fully maintain tho reputation which the book bus made
for itself." f.aw Jnurnn .

"
Admirably suited t<> serve the purpose of the practitioner .... the work

is complete, accurate, and easy of reference." Solicitors Journal.

Pollock's Principles of Contract. A Treatise on the General

Principles concerning the Validity of Agreements in the Law of

England. Seventh Edition. By Sir FREDERICK POLLOCK, Bart.,
Barrister-at-Law, Author of "The Law of Torts," "Digest of the
Law of Partnership," &c. Demy 8vo. 1902. 11. Ss.

"A work whioh, in our opinion, show* (rreat ability, a disrerain<f intellect, a
comprehensive mind, and painstaking industry." Lao; Journal.

%* All ttandard Law Works are kept in Stock, in lac- calf and other binding*.
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CONVEYANCING. Brickdale & Sheldon. Vide "Land Transfer."
Dickins' Precedents of General Requisitions on Title, with Ex-
planatory Notes and Observations. Second Edition. By HEEBEET
A. DICKINS, Esq., Solicitor. Royal 12mo. 1898. 5s.

" We cannot do better than advise every lawyer with a conveyancing practice
to purchase the little book and place it on his shelves forthwith." Law Notes.

Eaton and Purcell. Vide *'Land Charges Acts."
Farrer. Vide "Vendors and Purchasers."
Greenwood's Manual of the Practice of Conveyancing. To
which are added Concise Common. Forms in Conveyancing-. Ninth
Edition. Edited by HAEEY GREENWOOD, M.A., LL.D., Esq.,
Barrister-at-Law. Roy. Svo. 1897. II.

"We should like to see it placed by his principal in the hands of every articled
clerk. One of the most useful practical works we have ever seen." Law Slu. Jo.

Hood and Challis'Conveyancing, Settled Land, and Trustee Acts,
and other recent Acts affecting- Conveyancing. With Commentaries.
Sixth Edition. By PERCY F. WHEELER, assisted by J. I. STIRLING,
Esqrs., Barristers-at-Law. Royal Svo. 1901. 11.

"This is the best collection of conveyancing statutes with which we are
acquainted. . . . The excellence of the commentaries which form part of this
book is so well known that it needs no recommendation from us." Law Journal.

Jackson and Gosset's Precedents of Purchase and Mortgage
Deeds. By W. HOWLAND JACKSON and THOROLD GOSSET, Esqrs.,
Barristers-at-Law. Demy Svo. 1S99. 7s. 6d.
"Not the least merit of the collection is that each Precedent is complete in

itself, so that no dipping' about and adaptation from other parts of the book are
necessary." Law Journal.

Prideaux's Precedents in Conveyancing With Dissertations on
its Law and Practice. 18th Edition. By JOHN WHITCOMBB and
BENJAMIN LENNARD CHEERY, Esqrs., Barristers-at-Law. 2 vols.

Royal Svo. 1900. 3?. 10s.
" ' Prideaux '

is the best work on Conveyancing." Lme Journal.
" Accurate, concise, clear, and comprehensive in scope, and we know of no

treatise upon Conveyancing which is so generally useful to the practitioner."
Law Times.

Strachan's Practical Conveyancing. By WALTER STEACHAN, Esq.,
Barrister-at-Law. Royal 12mo. 1901. 8s. Qd.

Webster. Vide "Vendors and Purchasers."

CORONERS. Jervis on Coroners. The Coroners Acts, 1887 and
1892. With Forms and Precedents. Sixth Edition. By R. E.
MELSHEIMER, Esq., Barrister-at-Law. Post Svo. 1898. 10s. 6d.

COSTS. Hough's Handy Guide to County Court Costs. Con-

taining
1 the Scales of Costs and Fees authorized in County Courts ;

with useful Precedents of Bills of Costs on Ordinary and Default

Summonses, Employers' Liability, Companies Winding Up, Re-
mitted Actions, Garnishee, Interpleader, Admiralty, and other pro-
ceedings, also extracts from the County Court Act, 1888, the Rules,
with Practice Notes and Notes of Decisions ; together with extracts

from the Workmen's Compensation Act, the Rules and Precedents
of Bills of Costs thereunder, and of Costs of Appeal from the County
Court. Third Edition. By A. PERCY HOUGH, Law Accountant and
Costs Draftsman. Demy 8vo. 1903. 12s. 6d.

" This edition will be very acceptable to practitioners in the county courts."
Law Journal.

Johnson's Bills of Costs in the High Court of Justice and Court of

Appeal, in the House of Lords and the Privy Council. Proceedings
in the County Court and the Mayor's Courts, &c. Convej^ancing
Costs and Costs between Solicitors and their Clients ;

with Orders
and Rules as to Costs and Court Fees, and Notes and Decisions

relating thereto. By HORACE MAXWELL JOHNSON, Esq., Barrister-

at-Law. Second Edition. Royal Svo. 1901. 11. 15s.

Summerhays and Toogood's Precedents of Bills of Costs.
Seventh Edition. By THORNTON TOOQOOD, THOMAS CHARLES SUMMER-
HAYS, and C. GILBERT BAEBEE, Solicitors. Royal Svo. 1896. II. 10s.

%* All standard Lmv Works are kept in Stock, in laic calf and other lindiiiyx.
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COSTS continual.

Webster's Parliamentary Costs. Private Bills, Election Petitions,

Appeals, House of Lords. Fourth Edition. By C. CAVANAGH, Esq.,
Barrister-at-Law. Post 8vo. 1881. \l.

COUNTY COURTS. The Annual County Courts Practice, 1904,
including the 1903 Rules. By His Honour Judge SMYLT, K.C.,
assisted by W. J. BBOOKS, Esq., Barrister-at-Law. 2 vols. Domy
8vo. I/. 5*.

** A tliin paper edition in 1 Vol. may bo had, price 25*.
" Invaluable to the County Court practitioner." Late Journal.

Hough's County Court Costs. Vide "Costs."

COVENANTS. Hamilton's Concise Treatise on the Law of

Covenants. By G. BALDWIN HAMILTON, Esq., Barrister-at-Law.

Demy 8vo. 1888. 7*. 6<*.

CRIMINAL LAW. Archbold's P'eading, Evidence and Practicein
Criminal Cases. With the Staiutes, Precedents of Indictments, &c.

Twenty-second Edition. By WILLIAM F. CBAIES and GUT STBPHEX-

60N, Esqrs.. Barristers-at-Law Demy 8vo. 1900. II. 11*. 6rf.
" ' Archbold '

is the one indispensable book for every barriBter or solicitor who
practises regularly in the criminal Courta." Solicitors' Journal.

Chitty's Collection of Statutes relating to Criminal Law. (Re-

S
tinted from "Chitty's Statutes.") With an Introduction and Index,

y W. F. CRAIES, Esq., Barrister-at-Law. Royal 8vo. 1894. 10*.

Disney and Gundry's Criminal Law. A Sketch of its Principles
and Practice. By HENRY W. DISNEY and HABOLD GUNDBY, Esqre.,
Barristers-at-Law. Demy 8vo. 1895. 7*. 6<f.

Kenny's Outlines of Criminal Law. Demy 8vo. 1902. 10*.

Kenny's Selection of Cases Illustrative of English Criminal
Law. Demy 8vo. 1901. 12*. &/.

Kershaw's Brief Aids to Criminal Law. With Notes on the Pro-
cedure and Evidence. By HILTON KKBSHAW, Esq., Barrister-at-
Law. Royal 12mo. 1897. 3*.

Roscoe's Digest of the Law of Evidence in Criminal Cases.
Twelfth Edition. By A. P. PEBCEVAL KEEP, Esq., Barristcr-at-

Law. Demy 8vo. 1898. II. 11*. 6rf.

"To the criminal lawyer it is his guide, philosopher and friend. What
Eoacoe say." moat judges will accept without question." Laic Timet.

Russell's Treatise on Crimes and Misdemeanors. Sixth Edit.

By HORACE SMITH, Esq., Metropolitan Police Magistrate, and A. P.
PERCEVAL KEEP, Esq. 3 vola. Roy. 8vo. 1896. 6/. 15*. 6rf.

" No library ran be said to be complete without Russell on Crimes." Law 7Vm.
"
Indinpenxable in every Court of criminal justice." The Time*.

Shirley's Sketch ofthe Criminal Law. Second Edition. By CHARLES
STEPHEN HUNTER, Esq., Barrister-at-Law. DemySvo, 1889. 7. 6rf.

Warburton. Vide "
Leading Cases."

DEATH DUTIES. Freeth's Acts relating to the Estate Duty and
other Death Duties, with an Appendix containing the Rules

Regulating Proceedings in England, Scotland and Ireland in Appeals
under the Acts and a List of the Estate Duty Forms, with copies of
some which are only issued on Special Application. Third Edition.

By EVELYN FEEETH, Esq., Registrar of Estate Duties for Ireland,

formerly Deputy-Controller of Legacy and Succession Duties.

DemySvo. 1901. 12*. 6rf.
" The official

position
of the Author renders his opinion on questions of proce-

dure of great value, and we think that this book will be found very useful to
solicitors who have to prepare accounts for duty." Solicitor? Journal.

Harman's Finance Act, 1894, and the Acts amending the same
so far as they relate to the Death Duties, and more espe-
cially to Estate Duty and Settlement Estate Duty. With an
Introduction and Notes, and an Appendix. By J. E. HABMAN, Esq.,
Barrister-at-Law. Second Edition. Roy. 12mo 1903. 6*.

1* recommended as a reliable euide to an Act which depends to a great
extent on the definitions of its expressions." Law Quarterly Review.

** All standard Law Work are kept in Stock, in late calf and other binding*.
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DEBENTURES AND DEBENTURE STOCK. Palmer's Com-
pany Precedents. For use in relation to Companies subject to
the Companies Acts.

Part III. DEBENTTJEES AND DEBENTURE STOCK, including
Debentures, TrustDeeds, Stock Certificates, Resolutions, Prospectuses,
Writs, Pleadings, Judgments, Orders, Receiverships, Notices, Miscel-
laneous. With Copious Notes. Ninth Edition. By FRANCIS BEAUFOET
PALMER, Esq., Barrister-at-Law. Royal 8vo. 1903. 25s.

" The result of much careful study Simply invaluable to debenture-
holders and to the legal advisers of such investors." Financial News.

" Embraces practically the whole law relating to debentures and debenture
stock Must take front rankamong the works on the subject." Law Times.

DECISIONS OF SIR GEORGE JESSEL Peter's Analysis and
Digest of the Decisions of Sir George Jessel ;

with Notes, &c.

By APSLEY PETEE PETEE, Solicitor. Demy 8vo. 1883. 16*.

DIARY. Lawyers' Companion (The) and Diary, and London and
Provincial Law Directory for T904. For the use of the Legal
Profession, Public Companies, Justices, Merchants, Estate Agents,
Auctioneers, &c., &c. Edited by EDWIN LAYMAN, Esq., Barrister-at-
Law ; and contains Tables of Costs in the High Court of Judicature
and County Court, &c. ; Monthly Diary of County, Local Government,
and Parish Business ;

Oaths in Supreme Court ; Summary of Sta-

tutes of 1903 ; Alphabetical Index to the Practical Statutes since 1820
;

Schedule of Stamp Duties
; Legal Time, Interest, Discount, Income,

Wages and other Tables
;
the New Death Duties

; and a variety of

matters of practical utility : together with acomplete List oftheEnglish
Bar, and London and Country Solicitors, with date of admission and

appointments. PUBLISHED ANNUALLY. Fifty-eighth Issue. 1904.

Issued in the following forms, octavo size, strongly bound in cloth :

1. Two days on a page, plain ....... 5s.Qd,

2. The above, INTEELEAVED with plain paper . . . .70
3. Two days on a page, ruled, with or without money columns . 5 6

4. The above, with money columns, INTERLEAVED with plain paper 8

6. Whole page for each day, plain 76
6. The above, INTEELEAVED with plain paper . . . .96
7. Whole page for each day, ruled, with or without money columns 8 6

8. The above, INTEELKAVED with plain paper ... 10 6

9. Three days on a page, ruled blue lines, without money columns . 3 6

The Diary contains memoranda of Legal Business throughout the Tear, with
an Index for ready reference." The legal Whitaker." Saturday Review.

" The amount of information packed within the covers of this well-known
book of reference is almost incredible. In addition to the Diary, it contains

nearly 800 pages of closely printed matter, none of which could be omitted without,
perhaps, detracting from the usefulness of the book. The publishers seem to
have made it their aim to include in the Companion every item of information
which the most exacting lawyer could reasonably expect to find in its pages, and it

may safely be said that no practising solicitor, who has experienced the luxury of

having it at his elbow, will ever be likely to try to do without it." Law Journal.

DICTIONARY. The Pocket Law Lexicon. Explaining Technical

Words, Phrases and Maxims of the English, Scotch and Roman Law.
Third Edition. By HENEY G. RAWSON and JAMES F. REMNANT,
Esqrs., Barristers-at-Law. Fcap. 8vo. 1893. 6*. Gel.

"A wonderful little legal Dictionary." Indermaur's Law Students' Journal.

Stroud s Judicial Dictionary, or Interpreter of Words and
Phrases by the British Judges and Parliament. Second Edition.

By F. STEOUD, Esq., Barrister-at-Law. 3vols. Roy. 8vo. 1903. 4/. 4s.

Note. It is believed this work is unique. It had no predecessor and
has no rival

;
it differs entirely from the Law Lexicons of Wharton and

Sweet. It is a Dictionary of the English Language (in its phrases as

well as single words) ,
so far as that language has received interpre-

tation by the British Judges and Parliament from the earliest times

to the end of the nineteenth century.
Cases are cited in support of every definition.

%* All standard, Law Works are kept in Stock, in law calf and other bindings.
a
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DICTIONARY
Wharton's Law Lexicon. Forming an Epitome of the Law of Eng-

land, and containing full Explanations of Technical Terms and
Phrases, both Ancient and Modern, and Commercial, with selected

Titles from the Civil, Scots and Indian Law. Tenth Edition.
With a New Treatment of the Maxims. By J. M. LBLT, Esq.,
Barrister-at-Law. Super-royal 8vo. 1902. II. 18*.

"An encyclopaedia of the law."
"The new edition seems to us to be very complete and perfect, and a copy

of it should be procured by every practising solicitor without delay. A better
value for his money in the law book market a practitioner could not, we are sure,

get. Of the many books we have to refer to in our work no volume is, we believe,
more often taken down from the shelf than ' Wharton.' " Laic Jfotes.

DIGESTS.
MEWS' DIGEST OF ENGLISH CASE LAW. Containing the Reported

Decisions of the Superior Courts, and a Selection from those of the
Irish Courts, to the end of 1897. (Being a New Edition of "Fisher's
CommonLaw Digest and Chitty's Equity Index.") Under the general
Editorship of JOHN MEWS, Barrister-at-Law. 16vols. Roy. 8vo. 20

(Sound in half calf, gilt top, 3 net extra.)" A vast undertaking. . . . We have tested several parts of the work, with the
result of confirming our impression as to the accuracy of a work which is indis-

pensable to lawyers." The Time*.

The Annual Digest for 1898, 1899, 1900, 1901 and 1902. By
JOHN MEWS, Esq., Barrister-at-Law. Royal 8vo. each 15*.

%* This Digest is also issued quarterly, each part being cumulative.
Price to Subscribers, for the four parts payable in advance, net 17*.

January to October, 1903. (Ready.)" The practice of the law without Mews* Annual would be almost an impos-
sibility." into Times.

Mews' Digest of Cases relating to Criminal Law down to the
end of 1897. By JOHN MEWS, Esq., Barrister-at-Law. Royal
8vo. 1898. II. 5s.

Law Journal Quinquennial Digest, 1896-1900. An Analytical
Digest of Cases Published in the Law Journal Reports, and the Law
Reports, during the years 1896-1900, with references to the Statutes

passed during the same period. By JAKES S. HENDEBSON, Esq.,
Barrister-at-Law. 1901. II. 10*.

Talbot and Fort's Index of Cases Judicially noticed (1865
1 890) ; being a List of all Cases cited in Judgments reported from
Michaelmas Term, 1865 to the end of 1890, with the places where

they are so cited. By GEOBQE JOHN TALBOT and HUGH FOBT, Esqrs.,
Barristers-at-Law. Royal 8vo. 1891. 11. 5*.

Woods and Ritchie's Digest of Cases, Overruled, Approved, or
otherwise specially considered in the English Courts to the
end of 1 902 : with Extracts from the Judgments dealing with the

same. By W. A. G. WOODS and J. RITCHIE, Esqrs., Barristers-at-

Law. Being a New Edition of "Dale and Lehmann's Digest."
2 Vols. Royal 8vo. (In the prett.)

DISTRESS. Oldham and Foster on the Law of Distress. A
Treatise on the Law of Distress, with an Appendix of Forms, Table
of Statutes, &c. Second Edition. By ABTHUB OLDHAM and A. LA
TBOBEFOSTKB, Esqrs., Barristers-at-Law. Demy 8vo. 1889. 18*.

DISTRICT COUNCILS. Chambers' Digest of the Law relating
to District Councils, so far as regards the Constitution, Powers
and Duties of such Councils (including Municipal Corporations) in

the matter of Public Health and Local Government. Ninth Edition.

By GEOEQB F. CHAXBEBS, Esq., Barrister-at-Law. Royal 8vo.

1895. 10*.

DIVORCE. Browne and Powles' Law and Practice in Divorce
and Matrimonial Causes. Sixth Edition. By L. D. POWLES, Esq.,
Barrister-at-Law. Demy 8vo. 1897. If. 6*.

"The practitioner's standard work on divorce practice." Late Quar. Rtv.

DOMESDAY BOOK AND BEYOND. Three Essays in the Early
History of England. By Professor MATTLAND. 1897. 8vo. 15*.

* * AH standard Law Works are kept in Stock, in late calf and other bindings.
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EASEMENTS. Goddard's Treatise on the Law of Easements.
BY JOHN LEYBOUEN GODDARD, Esq., Barrister-at-Law. Fifth
Edition. Demy 8vo. 1896. 11. 5s.

"Nowhere has the subject been treated so exhaustively, and, we may add,
so scientifically, as by Mr. Goddard. We recommend it to the most careful study
of the law student, as well as to the library of the practitioner." Law Times.

Innes' Digest of the Law of Easements. Seventh Edition. By
L. C. INNES, lately one of the Judges of Her Majesty's High Court
of Judicature, Madras. Royal 12mo. 1903. 7*. Qd.

" Constructed with considerable care and pains." Laic Journal.

ECCLESIASTICAL LAW. Phillimore's Ecclesiastical Law of the
Church of England. By the late Sir ROBERT PHILLIMORE, Bart.,
D.C.L. Second Edition, by his son Sir WALTER GEORGE FRANK
PHIT.TTMORE, Bart., D.C.L., assisted by C. F. JEMMETT, B.C.L.,
LL.M., Barrister-at-Law. 2 vols. Royal 8vo. 1895. 31. 3s.

" The task of re-editing Phillimore's
' Ecclesiastical Law ' was not an easy one.

Sir Walter Phillimore has executed it with brilliant success. He has brought to
the work all his father's subdued enthusiasm for the Church, he has omitted

nothing that lent value to the original treatise, he has expunged from it what
could be spared, and has added to it everything that the ecclesiastical lawyer
can possibly need to know." Law Journal.

Whitehead's Church Law. Being a Concise Dictionary of Statutes,

Canons, Regulations, and Decided Cases affecting the Clergy and

Laity. Second Edition. By BENJAMIN WHITEHEAD, Esq., Barrister-

at-Law. Demy 8vo. 1899. 10*. 6d.
" A perfect mine of learning on all topics ecclesiastical." Daily Telegraph." Mr. Whitehead has amassed a great deal of information which it would be

very difficult to find in any other book, and he has presented it in a clear and
concise form. It is a book which will be useful to lawyers and laymen." Law
Times.

ELECTIONS. Day's Election Cases in 1892 and 1893. -Being a
Collection of the Points of Law and Practice, together with Reports
of the Judgments. By S. H. DAY, Esq., Barrister-at-Law, Editor
of "

Rogers on Elections." Royal 12mo. 1894. ft. 6d.

Hedderwick's Parliamentary Election Manual : A Practical

Handbook on the Law and Conduct of Parliamentary Elections

in Great Britain and Ireland, designed for the Instruction and
Guidance of Candidates, Agents, Canvassers, Volunteer Assistants,
&c. Second Edition. By T. C. H. HEDDEBWICK, Esq., Barrister-at-

Law. Demy 12mo. 1900. 10s. 6d.
" The work is pre-eminently practical, concise and clear." Solicitors' Journal.
" One of the best books of the kind thatwe are acquainted with.'

' Law Journal.

Hunt's Metropolitan Borough Councils Elections: A Guide to

the Election of the Mayor, Aldermen, and Councillors of Metropolitan
Boroughs. By JOHN HUNT, Esq., Barrister-at-Law. Demy 8vo.

1900. 3s. 6d.

Rogers' Law and Practice of Elections.
Vol. I. REGISTRATION, including the Practice in Registration

Appeals; Parliamentary, Municipal, and Local Government; with

Appendices of Statutes, Orders in Council, and Forms. Sixteenth
Edition ; with Addenda of Statutes to 1900. By MAURICB POWELL,
Esq., Barrister-at-Law. Royal 12mo. 1897. 11. Is.

" The practitioner will find within these covers everything which he can be
expected to know, well arranged and carefully stated." Law Times.

Vol. II. PARLIAMENTARY ELECTIONS AND PETITIONS
;
with Appen-

dices of Statutes, Rules and Forms. Seventeenth Edition. Revised by
S.H. DAY, Esq., Barrister-at-Law. Royal 12mo. 1900. 11. Is.

" The acknowledged authority on election law." Law Journal.
"The leading book on the difficult subjects of elections and election peti-

tions." Law Times.
" We have nothing but praise for this work as a trustworthy guide for candi-

dates and agents." Solicitors' Journal.

Vol. III. MUNICIPAL AND OTHER ELECTIONS AND PETITIONS, with

Appendices of Statutes, Rules, and Forms. Seventeenth Edit. By
SAMUEL H. DAY, Esq., Barrister-at-Law. Royal 12mo. 1894. 11. Is.

%* All standard Law Works are kevt in Stock, in law calf and other bindings.
B2



12 STEVENS AND SONS, LIMITED, __
EMPLOYERS' LIABILITY. Mozley-Stark. Fi<fc "Arbitration."

Robinson's Employers' Liability. By ABTHUB Rounreow, Esq.,
Barrister-at-Law. Second Edition. Including Precedents of

Schemes of Compensation, certified by the Registrar of Friendly
Societies. By the Author and J. D. STUABT SIK, Esq., Barrister-

at-Law, Assistant Registrar of Friendly Societies. Royal 12mo.
1898. 7. 6rf.

ENGLISH LAW. Brown's Study of the Law. By W. JETHBO

BaowN,LL.D., Esq., Barrister-at-Law. RoyalSvo. 1902. 2fet,'2s.6d.

Pollock and Maitland's History of English Law before the time
of Edward I. By Sir FBEDBBICX POLLOCK, Bart., and FEED. W.
MAITLAND, Esq., Barristers-at-Law. Second Edition. 2 vols. roy.
8vo. 1898. 21.

ENGLISH REPORTS. Re-issue of all Decisions prior to 1866.

To be completed in about 150 Volumes, issued monthly.
First Series: House of Lords. 68 Vo?s. complete in 11 Vols. Royal

8vo. Half-bound. . 2'2/.

Second Series: Privy Council. 43 Vols. complete in 9 Vols. Half-
bound. Net, 13/. 10*.

Third Scries : Chancery. 125 Vols. complete in about 25 Vols. Half-
bound. Vols. 1 to 11 ready. -V /, per vol., 30.

%* The Volumes are not sold separately.

EQUITY, and Tide CHANCERY.
Seton's Forms of Judgments and Orders in the High Court of

Justice and in the Court of Appeal, having especial reference to

the Chancery Division, with Practical Notes. Sixth Edition, with
references to the Seventh Edition of Dauiell's Chancery Practice, and
the Fifth Edition of Daniell's Chancery Forms. By CECIL C. M.
DALE, Esq., Barrister-at-Law, W. TINDAL KINO, Esq., a Regis-
trar of the Supreme Court, and W. O. GOLDSCHMIDT, Esq., of the

Registrars' Office. In 3 vols. Royal 8vo. 1901. 61. Gi.

"A monument of learned and laborious accuracy." Law Quarterly Ttevietc.
" The new edition of ' Seton '

in from every point of view, indeed, a moot
valuable and indispensable work, and well worthy of the book's high reputation."

//ate Journal.

Smith's Manual of Equity Jurisprudence. A Manual of Equity
Jurisprudence for Practitioners and Students, founded on the Works
of Story and other writers, comprising the Fundamental Principles
and the points of Equity usually occurring in General Practice.

Fifteenth Edition. By SYDNEY E. WILLIAMS, Esq., Barrister-at-

Law. 12mo. 1900. 12*. Gd.
" "We can safely recommend

' Smith's Equity
' in ita new clothes to the atten-

tion of students reading for their Examinations." Law Motes.

Smith's Practical E '/position of the Principles of Equity, illus-

trated by the Leading Decisions thereon. For the use of Students
and Practitioners. Third Edition. By H. ABTHUB SMITH, M.A.,
LL.B., Esq., Barrister-at-Law. Demy 8vo. 1902. 21.
"This well-known text-book maintains its high reputation. . . . This third

edition has been brought up to date in a way -which should also make it useful to

practitioners in search of the latest authorities on any given point. . . . The
additional cases referred to in the text and notes amount to many hundreds."
Law Journal.

Williams' Outlines of Equity. A Concise View of the Principles of
Modern Equity. By SYDNEY E. WILLIAMS, Esq., Barrister-at-Law.
Author of "The Law relating to Legal Representatives," &c.

Royal 12mo. 1900. 6*.
" The accuracy it combines with conciseness is remarkable." Lav ilagaxine.

A II standard Late Work* are kept in Stock, in law calf and other binding*.
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ESTATE DUTI ES. Freeth. ride "Death Duties."

ESTOPPEL. Everest and Strode's Law of Estoppel. By LANCELOT
FIELDING EVEEKST, and EDMUND STEODE, Esqrs., Barristers-at-Law.

Demy 8vo. 1884. 18*.

Ewart's Exposition of the Principles of Estoppel by Misrepre-
sentation. By JOHN S. EWAET, Esq., K.C. of the Canadian Bar.

Demy 8vo. 1900. II. 5s.

EVIDENCE. Wills' Theory and Practiceofthe Law of Evidence.

By WM. WILLS, Esq., Barrister-at-Law. DemySvo. 1894. 10s. 6d.

"It contains a large amount of valuable information, very tersely and
accurately conveyed." Law Times.
"A useful book on a difficult subject." Law Notes.

EVIDENCE ON COMMISSION. Hume-Williams and Macklin's

Taking of Evidence on Commission: including therein Special
Examinations, Letters of Request, Mandamus and Examinations
before an Examiner of the Court. Second Edition. By "W. E. HTTME-

WILLIAMS, Esq., K.C., and A. ROMEB MACKLIN, Esq., Barrister-at-

Law. Demy 8vo. 1903. 12s. Qd.
" We have tested it carefully, and have no hesitation in commending it to the

profession as an accurate and complete manual on this important branch of the
law. Every point that is likely to occur in practice has been noted, and there are

appendices of statutes, rules, orders, precedents ;
and which is, so far as we are

aware, a novel feature principles of our law of evidence for the guidance of

foreign advocates, in English, French, and German, and a good index." Law
Times.

EXAMINATION GUIDES. Bar Examination Guide. By H. D.
WOODCOCK, and R. C. MAXWELL, Esqrs., Barristers-at-Law.

Vols. I. to V. (1895-1899). Each, net Is. 6d.

Barham's Students' Text-Book of Roman Law. By C. NICOLAS

BAEHAM, Esq., Barrister-at-Law. Demy 12mo. 1903. Net, Is. 6d.
" This is a first primer of Roman Law for the beginner. It is plain and clear,

is well arranged, and so simply put that any student can follow it." Law Student'a

Journal.

EXECUTIONS, Edwards' Law of Execution upon Judgments
and Orders of the Chancery and Queen's Bench Divisions.

By C. J. EDWABDS, Esq., Barrister-at-Law. Demy Svo. 1888. 16s.

EXECUTORS. Coffin's Testamentary Executor in England and
Elsewhere. By R. J. R. COFFIN, Esq., Barrister-at-Law. Demy
Svo. 1901. 5*.

Macaskie'sTreatise on the Law of Executors and Administrators.

By S. C. MACASKIE, Esq., Banister-at-Law. Svo. 1881. 10s. 6d.

Williams' Law of Executors and Administrators. Ninth Edition.

By the Right Hon. Sir ROLAND VATTGHAN WILLIAMS, a Lord Justice

of Appeal. 2vols. Roy. Svo. 1893. 3^. 16s.

" We can conscientiously say that the present edition will not only sustain,
but enhance the high reputation which the book has always enjoyed." Law
Journal.

Williams Law relating to Legal Representatives. Real and

Personal. By SYDNEY E. WILLIAMS, Esq., Author of "Law of

Account,"
" Outlines of Equity," &c. Demy Svo. 1899. 10*.

" We can commend to both branches of the profession, and more especially
to solicitors." Law Times.
"An excellent law book, excellently got up, and though it deals with a subject

on which there is an ample literature, its existence is justified by its aim at being
' in as short a form as possible, a summary of the law of legal representatives as

modified by the Land Transfer Act, 1897."' Pall Mall Gazette.

EXTRADITION. Biron and Chalmers' Law and Practice of

Extradition. By H. C. BIEON and KENNETH E. CHALMEBS, Esqrs.,
Barristers-at-Law. Demy Svo. 1903. 20s.

** All standard Law Works are kept in Stock, in law calf and other bindings.
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FACTORIES AND WORKSHOPS. Ruegg and Mossop's Law
of Factories and Workshops. By A. II. RUEGO, Esq., K.C.,
and L. Mossor, Esq., Barrister- at-Law. Demy 8vo. 1902. 12*. 6d.

" One of thi- \,<>-t tiv:iti"es on the law of fartoricn." Late Journal.
"

l'i. I'.-uril with an rviili-nt iiiti-ntiini of viyuij,' nil there 18 to be said on the

legal aspect of th<- >ui.j.i-t. . . . Destined tu take its place as the book on
the Acts." Saturday 1;.

FARM, LAW OF. Dixon's Law of the Farm: including the Cases
and Statutes relating to the subject ; and the Agricultural Customs
of England and Wales. Fifth Edition. By AUBBET J. SPEMCHB, Esq.,
Barrister-at-Law. Demy 8vo. 1892. II. 6*.

" A complete modern compendium on agricultural matters." Law Tints.

FIXTURES. Amos and Ferard on the Law of Fixtures and other

Property partaking both of a Real and Personal Nature. Third
Edition. By C. A. FERAED and W. ROWLAND ROBKBTS, Esqrs., Bar-
risters-at-Law. Demy 8vo. 1883. 18*.

FORMS. Chitty's Forms of Civil Proceedings in the King's Bench
Division of the High Court of Justice, and on Appeal therefrom
to the Court of Appeal and the House of Lords. Thirteenth
Edition. By T. W. CHTTTY, Esq., a Master of the Supreme Court,
HEHBEBT CHITTY. Esq.. Barrister-at-Law, and P. E. VIZABD, Esq.,
of the Central Office. Royal 8vo. 1902. II. 16*.

" The book is accurate, reliable and exhaustive." Solicitor*' Journal.
"The forma are practically exhaus-tive, and the rotes very pood, so that thia

edition 'will be invaluable to practitioners whose work is of a litigious kind.'*
Law Journal.

DanielPs Forms and Precedents of Proceedings in the Chan-

cery Division of the High Court of Justice and on Appeal
therefrom. Fifth Edition, with summaries of the Rules of the

Supreme Court
;

Practical Notes ; and references to the Seventh
Edition of Daniell's Chancery Practice. By CHARLES BUBNKY,
B.A., a Master of the Supreme Court. Royal 8vo. 1901. 21. 10s.

" The standard work on Chancery Procedure." Law Quarterly Review.

Seton. Vide "Equity."
FRENCH LAW. Cachard's French Civil Code. By HKNBY

CACHABD, B.A., Counsellor-at-Law of the New York Bar, Licencie

en Droit de la Faculte de Paris. Demy 8vo. 1895. II.

Goirand's Treatise upon French Commercial Law and the
Practice of all the Courts. With a Dictionary of French Judicial

Terms. Second Edition. By LEOPOLD GOIBAND, Licencie en Droit.

Demy 8vo. 1898. II.

Goirand's Treatise upon the French Law relating to English
Companies carrying on Business in France. By LEOPOLD
GOJBAND. French Solicitor. Crown 8vo. 1902. Net, 2s. 6d.

Sewell's Outline of French Law as affecting British Subjects.

By J. T. B. SEWELL, LL.D., Solicitor. Demy 8vo. 1897. 10*. 6d.

GAMBIA. Ordinances of the Colony of the Gambia. With Index.

2 Vols. Folio. 1900. Xet, 3F.

GAME LAWS. Warry's Game Laws of England. With an

Appendix of the Statutes relating to Game. By G. TAYLOB WABBT,
Esq., Barrister-at-Law. Royal 12ino. 1896. 10*. 6d.

GOLD COAST. Ordinances of the Gold Coast Colony and the
Rules and Orders thereunder in force 31 March, 1903.
2 vols. Royal 8vo. 1903.

GOODWILL. Allan's Law relating to Goodwill. By CHABLES E.

ALLAN,M.A.,LL.B..Esq.,Barrister-at-Law. DemySvo. 1889. 7t.6d.

Sebastian. Vide "Trade Marks."

HOUSE TAX. Ellis' Guide to the House Tax Acts, for the use of

the Payer of Inhabited House Duty in England. ByABnruB
M. V.T.T.TH, LL.B. (Lond.), Solicitor. Royal 12mo. 1885. 6*.

" Accurate, complete and very clearly expressed." Solicitor? Journal.

a AH standard Lav: Works are kept in Stock, in laic calf and other bindingt.
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HUSBAND AND WIFE. Lush's Law of Husband and Wife,
within the jurisdiction of the Queen's Bench and Chancery
Divisions. -ByC. MONTAGUE LUSH, Esq., Barrister-at-Law. Second
Edition. By the Author and "W. H. GELFFITH, Esq., Barrister-at-
Law. Demy 8vo. 1896. II. 5s.

"To the practising lawyer the work will be of the utmost importance." Law Times.
" This book will certainly be consulted when difficulties arise relative to the position

of married women." Law Journal.

INCOME TAX. Ellis' Guide to the Income Tax Acts. For the use
of the English Income Tax Payer. Third Edition. By AETHUB
M. ELLIS, LL.B. (Lond.), Solicitor. Royal 12mo. 1893. 7*. 6d.

Robinson's Law relating to Income Tax; with the Statutes,

Forms, and Decided Cases in the Courts of England, Scotland, and
Ireland. By AETHTJB ROBINSON, Esq., Barrister-at-Law. Royal
8vo. 1895. II. Is.

"The standard work on a complicated and difficult subject." Law Journal.

INDIA. llbert's Government of India. Being a Digest of the Statute

Lawrelatingthereto, with Historical Introduction and IllustrativeDo-
cuments. By Sir COUETENAY ILBEET, K.C.S.I. DemySvo. 1898. 11. Is.

INLAND REVENUE. Highmore's Summary Proceedings
in Inland Revenue Cases in England and Wales. Including
Appeals to Quarter Sessions and by Special Case, and Proceedings
by Collector's Warrants for Recovery of Duties of Excise and Taxes.
Third Edition. By N. J. HIGHMOEE, Esq., Barrister-at-Law,
Assistant Solicitor of Inland Revenue. Roy. 12mo. 1901. 7*. 6d.

Highmore's Inland Revenue Regulation Act, 1890, as amended

by the Public Accounts and Charges Act, 1891, and the Finance

Act, 1896, with other Acts ; with Notes, Table of Cases, &c. By
NATHANIEL J. HIGHMOEE, Esq., Barrister-at-Law, Assistant Solicitor

of Inland Revenue. Demy 8vo. 1896. 7s. 6d.

INSURANCE. Arnouldonthe Law of Marine Insurance. Seventh
Edition. By EDWAED Louis DE HAET and RALPH ILIFF SIMEY,
Esqrs., Barristers-at-Law. 2 vols. Royal 8vo. 1901. SI. 3s.

"The authors have availed themselves of the advice and assistance of men of

practical experience in marine insurance, so that the book may be relied on as
accurate from a business as well as from a legal point of view. The book can
best be described by the one word ' excellent.'

" Law Journal.

Tyser's Law relating to Losses under a Policy of Marine Insur-
ance. By CKABT.KS ROBEET TYSEB, Esq., Barrister-at-Law. Demy
8vo. 1894. 10*. 6d.

" A clear, correct, full, and yet concise statement of the law." Law Times.

INTERNATIONAL LAW. Baker's First Steps in International
Law. By Sir SHEESTON BAKEE, Bart., Barrister-at-Law. Demy 8vo.

1899. 12*.

Dicey. Vide " Conflict of Laws."
Hall's International Law. FourthEdit. DemySvo. 1895. U 2s. 6d.

Hall's Treatise on the Foreign Powers and Jurisdiction of the
British Crown. By W. E. HALL, Esq., Barrister-at-Law. Demy
8vo. 1894. 10*. 6d.

Holland's Studies in International Law. By THOMAS EESKINB

HOLLAND, D.C.L., Barrister-at-.Law. Demy 8vo. 1898. 10*. 6d.

Kent's Commentary on International Law. Edited by J. T. ABDY,
LL.D. Second Edition. Crown 8vo. 1878. 10*. 6d.

Nelson's Private International Law. By HOEACB NELSON, Esq.,
Barrister-at-Law. Roy. 8vo. 1889. 11. Is.

Rattigan's Private International Law. By Sir WILLIAM HENEY
RATTIGAN, LL.D., K.C., Vice-Chancellor of the University of the

Punjab. Demy 8vo. 1895. 10*. 6rf.
" Written with admirable clearness." Law Journal.

Walker's Manual of Public International Law. ByT. A. WALKER,
M.A., LL.D., Esq., Barrister-at-Law. Demy 8vo. 1895. 9,

*J* AH standard Law Works are kept in Stock, in law calf and other bindings.
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INTERNATIONAL LAW continued.

Walker's History of the Law of Nations. Vol. I., from the Earliest
Times to the Peace of Westphalia, 1648. By T. A. WALKER, M.A.,
LL.D., Esq., Barrister-at-Law. Demy 8vo. 1899. Xet, 10*.

Westlake's International Law. Chapters on the Principles of Inter-
national Law. ByJ. WESTLAKE, K.C., LL.D. DemySvo. 1894. 10.

Wheaton's Elements of International Law
;
"Fourth English

Edition. Edited with Notes and Appendix of Statutes and Treaties.

By J. B. ATLAY, Esq., Barrister-at-Law. Royal 8vo. (In preparation.)" Wheaton stands too high for criticism." Law Times.

INTERPLEADER. Maclennan's Law of Interpleader, as admin-
istered by the English, Irish, American, Canadian, and Australian
Courts. XVith an Appendix of Statutes. By RODKRICK JAMES MAC-
LENNAN, Esq., Barrister-at-Law, Toronto. Demy 8vo. 1901. II. 5.

INVESTIGATION OF TITLE. Jackson and Gosset's Investiga-
tion of Title. Being a Practical Treatise and Alphabetical Digest
of the Law connected with the Title to Land, with Precedents of

Requisitions. Second Edition. By W. HOWLAJJD JACKSON and
THOBOLD GOSSET, Barristers- at-Law. Demy 8vo. 1899. 12. 6d.
" The new edition contains the following additional subjects namely, boun-

daries, compromise, corporations, glebe lands, parcels, quit-rents and recitals ;

and the chance* effected by the statute law of 1899 are noticed in their proper
places. . . . Jackson and Gosset's book is well worth havinsr." Law Time*.

"Will be of real help to the busy conveyancer." Law Xntti.
* See "

Conveyancing" (p. 7), for companion volume,
" Precedents

of Purchase and Mortgage Deeds," by the same Authors.

JUDGMENTS AND ORDERS.-Seton. H<fc "Equity."
JURISPRUDENCE. Holland's Elements of Jurisprudence.

NinthEdition. By T. E. HOLLAND, K.C..D.C.L. 8vo. 1900. IQi.Bd.

Markby's Elements of Law. By Sir WILLIAM MARKBY, D.C.L.

Demy 8vo. 1896. 12*. 6d.

JURY LAWS. Huband's Practical Treatise on the Law relating
to the Grand Jury in Criminal Cases, the Coroner's Jury,
and the Petty Jury in Ireland. By WM. G. HUBAND, Esq.,
Barrister-at-Law. Royal 8vo. 1896. Ret, II. 5.

JUSTICE OF THE PEACE. Magistrate's Annual Practice for
1900. Being a Compendium of the Law and Practice relating to

matters occupying the attention of Courts of Summary Jurisdiction,
with an Appendix of Statutes and Rules, List of Punishments,
Calendar for Magistrates, &c. By CHARLES MILNER ATKINSON, Esq.,

Stipendiary Magistrate for Leeds. Demy 8vo. 1900. II.
" An excellent magisterial guide." Laic Journal.

Magistrates' Cases, 1894 to 1902. Cases relating to the Poor

Law, the Criminal Law, Licensing, and other subjects chiefly con-

nectedwith theduties and office of Magistrates. 1895-1902. Each, net II.

* These Reports, published as part of the Law Journal Reports,
are issued Quarterly. Each Part, net 5*.

Annual Subscription, payable in advance, 15*. post free.

Shirley's Magisterial Law. An Elementary Treatise on Magisterial

Law, and on the Practice of Magistrates' Courts. Second Edition.

By LEONARD H. WEST, LL.D., Solicitor. Demy 8vo. 1896. 7*. 6rf.

Wigram's Justice's Note-Book. Containing a short account of the

Jurisdiction and Duties of Justices, and an Epitome of Criminal Law.
Seventh Edition . By HENRY WARBURTON and LEONARD W. KERSBAW,
Esqrs., Barristers-at-Law. Royal 12mo. 1900. 10. 6d.

"The information given is complete and accurate." Lav Journal.
" Contains a great deal of valuable information in a small compass, which has

been brought well up to date." Law Times.

LAND CHARGES ACTS. Eaton and Purcell's Land Charges
Acts, 1888 and 1900. A Practical Guide to Registration and

Searches. By ERNEST W. EATON, Esq., Senior Clerk, Land Charges
Department, Land Registry, and J. POYNTZ PTTRCELL, Esq., of the same

Department, Barrister-at-Law. Royal 12mo. 1901. Net, 2*.



119 & 120, CHANCERY LANE, LONDON, W.C. 17

LAND LAW. Jenks' Modern Land Law. ByEowABD JENKS, Esq.,
Barrister-at-Law. Deiny 8vo. 1899. 15s.

LAND TAX. Bourdin's Land Tax. An Exposition of the Land Tax.

Including the Latest Judicial Decisions, and the Changes in the Law
effected by the Taxes Management Act, &c. Fourth Edition. By
the late FBEDEEICK HUMPHBEYS, Deputy Registrar of Land Tax ; and

Digests of Cases decided in the Courts by CHABLES C. ATCHISON,
Deputy Registrar of Land Tax. Royal 12mo. 1894. 7s. 6d.

Atchison's Land Tax. Changes Effected in the Processes of Assess-

ment and Redemption by Part VI. of the Finance Act, 1896 (59 & 60

Viet. c. 28). By CHAELES C. ATCHISON, Deputy Registrar of Land
Tax. Royal l'2mo. 1897. (A Supplement to above.) Net, 2s. 6d.

LAND TRANSFER. Brickdale and Sheldon's Land Transfer
Acts, 1875 and 1897. With a Commentary on the Acts, and

Introductory Chapters explanatory of the Acts, and the Conveyancing
Practice thereunder

;
also the Land Registry Rules, Forms, and Fee

Order, Orders in Council for Compulsory Registration, &c., with
Forms of Precedents and Model Registers, &c. By C. FOBTESCTTB

BKICKDALE, Registrar at the Land Registry, and W. R. SHELDON,
Esqrs., Barristers-at-Law. Second Edition. (In preparation.)

Jennings and Kindersley's Principles and Practice of Land
Registration under the Land Transfer Acts, 1875 and 1897

;

with, the text of the Acts and the Rules and Fee Order of 1903. By
A. R. G. JENNINGS, LL B., and G. M. KINDEBSLEY, Esqrs., Bar-

risters-at-Law, and of the Land Registry. Roy. 8vo. 1903. lls. Gd.

(Nearly ready.)
LANDLORD and TENANT. Redman's Law of Landlord and

Tenant. Including the Practice of Ejectment. Fifth Edition.

By JOSEPH H. REDMAN, Esq., Barrister-at-Law. 8vo. 1901. II. 5s.
" "We can confidently recommend the present edition." Law Journal.

Woodfall's Law of Landlord and Tenant. With a full Collection

of Precedents and Forms of Procedure ; containing also a collection of

Leading Propositions. Seventeenth Edition. By J. M. LELY, Esq.,
Barrister-at-Law. Roy. 8vo. 1902. 11. 18s.

"Woodfall is really indispensable to the practising lawyer, of whatever
degree he may be." Law Journal.

LANDS CLAUSES ACTS. Jepson's Lands Clauses Acts; with

Decisions, Forms, and Tables of Costs. Second Edition. By J. M.
LIGIITV/OOD, Esq., Barrister-at-Law. DemySvo. 1900. 11. Is.

" This work, in its new and practically re-written form, may be described as a

handy and well-arranged treatise on the Lands Clauses Acts." Solicitors' Journal.

LAW JOURNAL REPORTS. Edited by JOHN MEWS, Esq., Barrister-

at-Law. Published monthly. Annual Subscription :

Reports and Public General Statutes Net, 31. 4s.

Reps. Stats. & Mews' Annual Digest (Issued Quarterly) Net, 31. 10*.

Thin paper Edition, forming one handy Vol. for the year Net, Zl. 4s.

Or, without the Statutes Net, 3/.

The Law Journal weekly, 11. extra.

LAW LIST. Law List (The). Comprising the Judges and Officers

of the Courts of Justice, Counsel, Special Pleaders, Conveyancers,
Solicitors, Proctors, Notaries, &c., in England and Wales; the

Circuits, Judges, Treasurers, Registrars, and High Bailiffs of

the County Courts ; Metropolitan and Stipendiary Magistrates,
Official Receivers under the Bankruptcy Act, Law and Public
Officers in England, Colonial and Foreign Lawyers with their

English Agents, Clerks of the Peace, Town Clerks, Coroners, Com-
missioners for taking Oaths, Conveyancers Practising in England
under Certificates obtained in Scotland, &c., &c. Compiled, so far

as relates to Special Pleaders, Conveyancers, Solicitors, Proctors and

Notaries, by EBNEST CLEAVE, Controller of Stamps, and Registrar of

Joint Stock Companies, and Published by the Authority of the
Commissioners of Inland Revenue and of the Incorporated Law
Society. 1903. Net, 10*. 6d.

** All standard Law Works are kept in Stock, in law calf and other bindings.
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LAW QUARTERLY REVIEW Edited by Sir FBRDKBICK Poixocr,
Bart., D.C.L., LL.D. Vola. I. XIX. (with General Indices to

Vols. I. to XV.) Royal 8vo. 1885-1903. Each, 12*.

^gf Annual Subscription pott fret 12*. Gd., net. Single number*, each bs.

"A little criticism, a few quotations, and a batch of anecdotes,
afford a sauce that makes even a quarter's law reporting amusing
reading." Law Journal.

" The greatest of legal quarterly reviews . . . the series of
' Notes '

always so entertaining and illustrative, not merely of the

learning of the accomplished jurist (the Editor) but of the grace
of language with which such learning can be unfolded." Law Jour.

LAWYER'S ANNUAL LIBRARY
(1) The Annual Practice. SNOW, BUBJTEY, and STRINGEB.

(2) The A. B. C. Guide to the Practice. STRIXGEB.

(3) The Annual Digest. MKWS. (Also Issued Quarterly.)

(4) The Annual Statutes. LKLY.

(5) The Annual County Court Practice. SHYLY.

f Anniuil Subscriptions. For Complete Series, as above, delivered on
the day of publication, net. 11. 8*. Nos. 1, 2, 3, and 4 only, net, II. IS*.

NOB. 3, 4, and 5 only, net, II. 15*. (Carriage extra, 2*.)
Full prospectusforwarded on application.

LAWYER'S COMPANION. FMfe" Diary."
LAWYER'S OFFICE. The Modern Lawyer's Office: being

Sujrpestions for Improvements in the Organization of Law Offices

and for the adoption of certain American Appliances and Business

Methods. By A SOLICITOB OF TUB SUPREME COUBT. Royal 12mo.
1902. 6*.

" We strongly recommend every solicitor who attaches importance to the

organization of his office to make himself acquainted with the system explained
so elpirly in thio little work." Law Journal.

LEADING CASES. Ball's Leading Cases. Vide "Torts."

Shirley's Selection of Leading Cases in the Common Law. With
Notes. By W. S. SHIBLEY, Esq., Barrister-at-Law. Seventh Edition.

By RICHARD WATSON, Esq., Barrister-at-Law. DemySvo. 1903.16*.
"A sound knowledge of common law can be gleaned from Shirley." Law \oles.
" The selection is very large, though all are distinctly

'

Leading Cases,' and
the notes are by no means the least meritorious part of the work." Late Journal.

" Calculated to be of great service to students." Law Students' Journal.

"Will so long as Mr. Watson remains the Editor retain its hold on the
student world." Law KoUa.

Warburton's Selection of Leading Cases in the Criminal Law.
With Notes. By HENBY WABBUBTON, Esq., Barrister-at-Law.

[Founded on "
Shirley's Leading Cases."] Third Edition. Demy

8vo. 1903. 12*. 6d.
" The cases have been well selected, and arranged. . . . We consider that

it will amply repay the student or the practitioner to read both the cases and the
notes." Justice of the. Peace.

LEGAL INTERPRETATION. Seal's Cardinal Rules of Legal
Interpretation. Collected and Arranged by EDWABD BEAL, E.sq.,

Barrister-at-Law. Royal 8vo. 1896. 12*. 6d.
" Invaluable to the student. To those with a limited library, or a busy

practice, it will be indispensable." Jutticr. of thr. Peace.

LEGISLATIVE METHODS. llbert's Legislative Methods and
Forms. By Sir COUBTENAY ILBEBT, K.C.S.I., C.I.E., Parliamentary
Counsel to the Treasury. DemySvo. 1901. 1C*.

LEXICON. Vide "Dictionary."
LIBEL AND SLANDER. Odgers on Libel and Slander. A

Digest of the Law of Libel and Slander : with the Evidence, Pro-

cedure, Practice, and Precedents of Pleadings, both in Civil and
Criminal Cases. Third Edition. By W. IIAKB ODGKBS, LL.D., one
of His Majesty's Counsel. Royal 8vo. 1896. ll. 12*.

" The best modern book on the law of libel." Daily \ew*.
" The most scientific of all our law books. . ... In it* new dress this volume

is secure of an appreciative professional welcome." Law Times.
" The general opinion of the profession has always accorded a high place to

Mr. Blake Odgere* learned work." Law Journal.

4 All standard Law Works are kept in Stock, in law calf and other bindings.
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LICENSING. Lathom's Handy Guide to the Licensing Acts.

By H. W. LATHOM, Solicitor. Royal 12mo. 1894. 5s.
" The mass of confusing statute and case law on this wide subject has been

most ably codified." Law Times.

Talbot's Law and Practice of Licensing. Being a Digest of the
Law regulating the Sale by Retail of Intoxicating Liquor. With
a full Appendix of Statutes and Forms. With Addendum containing
the decision of the House of Lords in Boulter v. Justices of Kent. By
GEORGE JOHN TALBOT, Esq., Barrister-at-Law. 12mo. 1896. 7s. 6d.

" His method gives professional men a guide to the legislation afforded by
no other book." Law Journal.

LOCAL AND MUNICIPAL GOVERNMENT. Bazalgette and
Humphreys' Law relating to County Councils. Third Edition.

By GEOEGE HUMPHBEYS, Esq. Royal 8vo. 1889. 7s. 6d.

Bazalgette and Humphreys' Law relating to Local and Muni-
cipal Government. Comprising the Statutes relating to Public

Health, Municipal Corporations, Highways, Burial, Gas and Water,
Public Loans, Compulsory Taking of Lands, Tramways, Electric

Lighting, &c. With Addenda. By C. NORMAN BAZALGETTE and
G. HUMPHBEYS, Esqrs.,Barristers-at-Law. Sup. royal8vo. 1888. 3Z. 3*.

Humphreys. Vide " Parish Law."

LONDON LOCAL GOVERNMENT. Hunt's London Local
Government. The Law relating to the London County Council,
the Vestries and District Boards elected under the Metropolis
Management Acts, and other Local Authorities. By JOHN HUNT,
Esq., Barrister-at-Law. 2 vols. Royal 8vo. 1897. SI. 3s.

" This very comprehensive and well-arranged code of London Local Govern-
ment will be invaluable to local authorities, the legal profession and others

directly interested in the subject." London.
"
Concise, accurate and useful." Law Journal.

"We heartily recommend Mr. Hunt's work." County Council Times.

LUNACY. Heywood and Massey's Lunacy Practice. By ARTHUR
HEYWOOD and ARNOLD MASSEY, Solicitors. DemySvo. 1900. 7s.6d.

"A very useful little handbook, which contains a clear account of the practice
in lunacy." Law Journal.

" An exceedingly useful handbook on lunacy practice." Law Notes.
"A clear and able handbook. . . . A feature of the work are the precedents

given, which have nearly all stood the test of actual practice." Law Times.

MAGISTRATES' PRACTICE and MAGISTERIAL LtW. Vide
" Justice of the Peace."

MARINE INSURANCE. Vide "Insurance."

MARITIME DECISIONS. Douglas
1 Maritime Law Decisions.

Compiled by ROBT. R. DOUGLAS. Demy 8vo. 1888. 7s. &d.

MARRIAGE. Kelly's French Law of Marriage, Marriage Con-
tracts, and Divorce, and the Conflict of Laws arising there-
from. Second Edition. By OLIVER E. BODINGTON, Esq., Barrister-at-

Law, Licencie en Droit de la Faculte de Paris. Roy. 8vo. 1895. U.I*.

MARRIED WOMEN'S PRpPERTY. Lush's Married Women's
Rights and Liabilities in relation to Contracts, Torts, and
Trusts, By MONTAGUE LUSH, Esq., Barrister-at-Law, Author of
" The Law of Husband and Wife." Royal 12mo. 1887. 5*.

MASTER AND SERVANT. Macdonell's Law of Master and
Servant. Second Edition. By JOHN MACDONELL, Esq., LL.D., M.A.,
C.B., a Master of the Supreme Court, and EDWARD A. MITCHELL

INNES, Esq., Barrister-at-Law. (In preparation.)

MEDICAL PARTNERSHIPS. Barnard and Stacker's Medical

Partnerships, Transfers, and Assistantships. By WILLIAM
BAENAED, Esq., Barrister-at-Law, and G. BERTRAM STOCKEE, Esq.,

Managing Director of the Scholastic, Clerical and Medical Associa-

tion (Limited). DemySvo. 1895. 10*. Qd.

*** A II standard Law Works are kept in Stock, in law calf and other bindings.
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MERCANTILE LAW. Smith's Compendium of Mercantile Law.
Tenth Edition. By JOHN MACDONKLL, Esq., C.B., a Master of

the Supreme Court of Judicature, assisted by GKO. HUXPHBBYS, Esq.,
Barrister-at-Luw. 2 vols. Royal 8vo. 1890. 2/. 2.

" Of the greatest value to the mercantile lawyer." Lav Time*.
" One of the most scientific treatise* extant on mercantile law." Sol. Jl.

Tudor's Selection of Leading Cases on Mercantile and Maritime
Law. With Notes. By 0. D. TUDOB, Esq., Barrister-at-Law.
Third Edition. Royal 8vo. 1884. 21. 2*.

Wilson's Mercantile Handbook of the Liabilities of Merchant,
Shipowner, and Underwriter on Shipments by General Ves-
sels. By A. WILSON, Solicitor and Notary. Royal 12mo. 1883. 6s.

MERCHANDISE MARKS ACT. Payn's Merchandise Marks
Act,1887. ByH. PAYN,Barrister-at-Law. Royall2mo. 1888. 3.6rf.

"A safe guide to all who are interested in the Act." Late Time*.

METROPOLIS BUILDING ACTS.-Craies' London Building Act,
1894, with Introduction, Notes, and Index, and a Table showing
how the Former Enactments relating to Buildings have been dealt

with. By W.F.CBAIES, Esq., Barrister-at-Law. RoyalSvo. 1894. 5*.

MINES AND MINING. Cockburn. T^ufe
" Coal."

MORALS AND LEGISLATION. Bentham's Introduction to the

Principles of Morals and Legislation. By JEBKMY BENTHAM,
M.A., Bencher of Lincoln's Inn. Crown 8vo. 1879. 6*. 6d.

MORTGAGE. Beddoes' Concise Treatise on the Law of Mort-

gage. ByW. F. BEDDOES, Esq., Barrister-at-Law. 8vo. 1893. 10*.
" We commend the work aa a reliable and useful little manual." Law

Stuil' i'ti' Jiinrnnl.
" We can cordially recommend this work to a practitioner who likes to have

small compact books at hand on all subjects." Lau> Notes.

Robbins' Treatise on the Law of Mortgages, Pledges and
Hypothecations. By L. G. GOBDON ROBBINS, Assisted oy F. T.

MAW, Esqrs., Barristers-at-Law. Founded on " Coote's Law of

Mortgage." 2 vols. Royal 8vo. 1897. 3/.

" It is not a patched-up edition of an old work ; it is a new book, containing
of the old what is good and is still law, with the advantage of the work of a
mortem editor." Law Journal.

* The practising lawyer will find in detail everything that he can possibly
want." SoUeUonf Journal.

" A complete treatise on the law of mortgages." Law Quarterly Review.

MOTOR CARS. Bonner's Law of Motor Cars, Hackney and other

Carriages. An Epitome of the Law, Statutes, and Regulations.

By G. A. BONNEB, Esq., Barrister-at-Law. Demy 8vo. 1897. Is. 6d.

"The book-is full of useful information, and will undoubtedly prove of service
to those who require advice on this subject." Law Times.

MUNICIPAL CORPORATIONS. Bazalgette and Humphreys.
Vide " Local and Municipal Government. '

NAVY. Manual of Naval Law and Court Martial Procedure;
in which is embodied Thring's Criminal Law of the Navy, together
with the Naval Discipline Act and an Appendix of Practical

Forms. By J. E. R. STEPHENS, Esq., Barrister-at-Law, C. E.
GIFFOBD, Esq., C.B., Fleet Paymaster, Royal Navy, and F.
HABBISON SMITH, Esq., Staff Paymaster, Royal Navy. Demy 8vo.
1901. 15.

' Well written, excellently arranged, and fully comprehensive." Low Journal.
" Well up to date .... May be thoroughly relied upon." Law Timtt.

NEGLIGENCE. Smith's Treatise on the Law of Negligence.
Second Edition. By HOBACB SMITH, Esq. 8vo. 1884. 12*. 6d.

*
4
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NISI PR I US, Roscoe's Digest of the Law of Evidence on the
Trial of Actions at Nisi Prius. Seventeenth Edition. ByMAUEicB
POWELL, Esq., Barrister-at-Law. 2 vols. Demy 8vo. 1900. 21. 2s.

" Continues to be a vast and closely packed storehouse of information on
practice at Nisi Prius." Law Journal.

" Almost invaluable to a Nisi Prius practitioner. . . . We have nothing
but praise for the new edition." Law Quarterly fieview.

NOTARY. Brooke's Treatise on the Office and Practice of a

Notary of England. With a full collection of Precedents. Sixth
Edition. By JAMES CRANSTOUN, Esq., Barrister-at-Law. Demy 8vo.

1901. 11. 5s.

"The book is an eminently practical one, and contains a very complete
collection of notarial precedents. The editor is to be congratulated upon the
execution of a very thorough piece of work." Law Journal.

OATHS. Stringer's Oaths and Affirmations in Great Britain and
Ireland; being a Collection of Statutes, Cases, and Forms, with
Notes and Practical Directions for the use of Commissioners for Oaths,
and of all Courts of Civil Procedure and Offices attached thereto. By
FRANCIS A. STRINGER, of the Central Office, Royal Courts of Justice,
one of the Editors of the "Annual Practice." Second Edition.
Crown 8vo. 1893. 4.

"
Indispensable to all commissioners." Solicitors' Journal.

ORANGE RIVER. The Statute Law of the Orange River Colony.
Translated. Royal 8vo. 1901. 21. 2s.

OTTOMAN CIVIL LAW. Grigsby's Medjelle, or Ottoman Civil

Law. Translated into English. By W. E. GRIGSBY, LL.D., Esq.,
Barrister-at-Law. Demy 8vo. 1895. 11. Is.

PARISH LAW. Humphreys' Parish Councils. The Law relating
to Parish Councils, being the Local Government Act, 1894 ; with
an Appendix of Statutes, together with an Introduction, Notes, and
a Copious Index. Second Edition. By GEORGE HUMPHREYS, Esq.,
Barrister-at-Law. Royal 8vo. 1895. 10s.

Steer's Parish Law. Being a Digest of the Law relating to the
Civil and Ecclesiastical Government of Parishes and the Relief of the
Poor. Sixth Edition. By W. H. MACNAMARA, Esq., Assistant

Master of the Supreme Court, Registrar of the Court constituted

under the Benefices Act, 1898. Demy 8vo. 1899. 11.
" Of great service both to lawyers and to parochial officers." Solicitors' Jour.
" A most useful book of reference on all matters connected with the parish,

both civil and ecclesiastical."Law Journal.

PARTNERSHIP. Pollock's Digest of the Law of Partnership.
Seventh Edition. With an Appendix of Forms. By Sir FREDERICK

POLLOCK, Bart., Barrister-at-Law, Author of "Principles of Con-

tract," "The Law of Torts," &c. Demy 8vo. 1900. 10*.
" Of the execution of the work we can speak in terms of the highest praise.

The language is simple, concise, and clear." Law Magazine.
"Praiseworthy in design, scholarly and complete in execution." Sat. Review.

PATENTS. Edmunds on Patents. The Law and Practice of Letters

Patent for Inventions. By LEWIS EDMUNDS, Esq., K.C. Second
Edition. By T. M. STEVENS, Esq., Barrister-at-Law. Roy. 8vo.

1897. 11. 12*.
" We have nothing but commendation for the book." Solicitors' Journal.
" It would be difficult to make it more complete." Law Times.

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to

1888, Consolidated with an Index. Second Edition. By LEWIS
EDMUNDS, Esq., K.C., D.Sc., LL.B. Imp. 8vo. 1895. Net 2s. 3d.

Gordon's Monopolies by Patents and the Statutable Remedies
available to the Public. By J. W. GORDON, Esq., Barrister-at-

Law. DemySvo. 1897. % 18*.
" Must take a unique place in our legal literature." Law Times.

Gordon's Compulsory Licences under the Patents Acts. By
J. W. GORDON, Esq., Barrister-at-Law. Demy 8vo. 1899. 15*.

*
t
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PAT ENTS continued.

Johnson's Patentees' Manual. A Treatise on the Law and
Practice of Patents for Inventions. Sixth Edition. By JAMBS JOHN-
SON, Esq., Barrifiter-at-Law ; and J. HENBT JOHNSON, Solicitor and
Patent Agent. DemySvo. 1890. 10*. 6rf.

Johnson's Epitome of Patent Laws and Practice. Third Edition.
Crown 8vo. 1900. Net, 2s. 6d.

Morris's Patents Conveyancing. Being a Collection of Precedents
in Conveyancing in relation to Letters Patent for Inventions.
With Dissertations and Copious Notes on the Law and Practice. By
ROBEBT MOBBIS, Esq., Barrister-at-Law. Royal 8vo. 1887. II. 5s.

Thompson's Handbook of Patent Law of all Countries. By
WM. P. THOMPSON. Twelfth Edition. 12mo. 1902. Net, 2*. 6d.

Thompson's Handbook of British Patent Law. Eleventh Edition.
12mo. 1899. Net, 6d.

PAWN BROKING. Attenborough's Law of Pawnbroking, with
the Pawnbrokers Act, 1872, and the Factors Act, 1889, and
Notes thereon. By CHARLES L. ATTKNBOBOUOH, Esq., Barrister-

at-Law. Post 8vo. 1897. Net, 3s.

PLEADING. Bullen and Leake's Precedents of Pleadings, with
Notes and Rules relating to Pleading. Fifth Edition. Revised and

Adapted to the Present Practice in the Queen's Bench Division of

the High Court of Justice. By THOMAS J. BULLEN, Esq., Barrister-

at-Law, CTBO. DODD, Esq., K.C., and C. W. CLIFFOBD, Esq., Bar-
rister-at-Law. Demy8vo. 1897- II. 18*.

" The standard work on modern pleading." 7>itr Journal,
" A very large number of precedents are collected together, and the notes are

full and clear." Law Times.
" The Editors have in every way preserved the high standard of the work,

and brought it down to date effectively and conscientiously." Lav Magazine.

Odgers' Principles of Procedure, Pleading and Practice in Civil

Actions in the High Court of Justice. Fifth Edition. By W.
BLAKE ODOEBS, LL.D., K.C., Recorder of Plymouth, Author of "A
Digest of the Law of Libel and Slander." Demy 8vo. 1903. 12*. 6d.

" The student or practitioner who desires instruction and practical guidance
in our modem svstera of pleading cannot do better than possess himself of
Mr. Odgers* book. Law Journal.

" Includes a careful outline of the procedure in an ordinary action at law.
This sketch will be of the utmost value to students, and ought to win the ap-
proval also of examining bodies, as it is remarkably free from any adaptability to
the purposes of the mere crammer." Literature.

"An invaluable book." Lew Xotet.
"
Terse, clear and pointed." Law Quarterly Review.

POISONS. Reports of Trials for Murder by Poisoning. With
Chemical Introductions and Notes. By G. LATHAM BBOWNB, Esq.,
Barrister-at-Law, and C. Or. STEWAST, Senior Assistant in the Labo-

ratory of St. Thomas's Hospital, &c. Demy 8vo. 1883. 12. 6rf.

POWERS. Farwell on Powers. A Concise Treatise on Powers.
Second Edition. By GEOBQE FABWELL, Esq., Q.C. (now a Justice

of the High Court), assisted by W. R. SHELDON, Esq., Barrister-

at-Law. Royal 8vo. 1893. 11. 5s.

PRI NCI PAL AN D AG EN T. Wright's Law of Principal and Agent.
By E. BLACKWOOD WBIOHT, Esq., Barrister-at-Law. Second Edition.

DemySvo. 1901. 18*.
"
Clearly arranged and clearly written." Late Times.

" May with confidence be recommended to all legal practitioners as an accu-
rate and handy text book on the subjects comprised in it." Solicitor? Journal.

" An excellent book." Law Quarterly Review.

PRIVY COUNCIL LAW. Wheeler's
Privy

Council Law: A Synop-
sis of all the Appeals decided by the Judicial Committee (including
Indian Appeals) from 1S76 to 1891. Together with a precis of the
Cases from the Supreme Court of Canada. By GEORGE WHEELEB,
Esq., Barrister-at-Law, and of the Judicial Department of the Privy
Council. Royal 8vo. 1893. II. Us. 6d.

** A II standard Law Works are kept in Slock, in lav; calf and other bindinys.
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PROBATE. Nelson's Handbook on Probate Practice (Non-Con-
tentious), (Ireland). By PIOWARD A. NELSON, Esq., Barrister-at-
Law. Demy 8vo. 1901. 12s. 6d.

Powles and Oakley's Law and Practice relating to Probate and
Administration. By L. D. POWLES, Barrister-at-Law, and T. W.
H. OAKLEY, of the Probate Registry. (Being a Third Edition of
" Browne on Probate.") Demy 8vo. 1892. 11. 10*.

PROPERTY.^ also " Real Property."

Raleigh's Outline ofthe Law of Property. DemySvo. 1890. 7*. 6d.

Strahan's General View of the Law of Property. Third Edition.

By J. A. STEAHAN, assisted by J. SINCLAIE BAXTEB, Esqrs., Barris-

ters-at-Law. Demy 8vo. 1901. 12*. 6rf.
" The student -will not easily find a better general view of the law of property

than that which is contained in this book." Solicitors' Journal.
" We know of no better book for the class-room." Law Times.

PUBLIC MEETINGS. Chambers' Handbook for Public Meet-

ings. Second Edition. By GEOBGB F. CHAMBERS, Esq., Barrister-

at-Law. Demy 8vo. 1888. Net, 2*. 6d.

QUARTER SESSIONS. See also " Criminal Law."
Pritchard's Quarter Sessions. Second Edition. By V. GBAHAM
MILWARD and JOSEPH B. MATTHEWS, Esqrs., Barristers-at-Law.

DemySvo. 1903. (Nearly ready.} 11. Us. Gd.

RAILWAY RATES. Darlington's Railway Rates and the Carriage
of Merchandise by Railway. By H. R. DABLDTOTON, Esq.,
Barrister-at-Law. Demy 8vo. 1893. 11. 5s.

RAILWAYS. Browne and Theobald's Law of Railway Com-
panies. Being a Collection of the Acts and Orders relating to

Railway Companies in Great Britain and Ireland, with Notes of all

the Cases decided thereon. Third Edition. By J. H. BALFOUB
BEOWNE, Esq., one of His Majesty's Counsel, and FBANK BALFOUB
BBOWNE, Esq., Barrister-at-Law. Royal 8vo. 1899. 21. 2s.
" Contains in a very concise form the whole law of railways." The Times.
" It is difficult to find in this work any subject in connection with railways

which is not dealt with." Law Times.
" Practitioners who require a comprehensive treatise on railway law will find it

indispensable." Law Journal.

Powell's Relation of Property to Tube Railways. By MATJEICE

POWELL, Esq., Barrister-at-Law. DemySvo. 1903. Net Is. 6d.

RATES AND RATING. Castle's Law and Practice of Rating.
Fourth Edition. By EDWAED JAMES CASTLB, Esq., one of His

Majesty's Counsel, &c. Royal Svo. 1903. 11. 5*.
" A sure and safe guide." Law Magazine.
"A compendious treatise, which has earned the goodwill of the Profession on

account of its conciseness, its lucidity, and.its accuracy." Law Times.

Hamilton and Forbes' Digest of the Statutory Law relating to

the Management and Rating of Collieries. For the use of

Colliery Owners, Viewers and Inspectors. By H. B. HANS
HAMILTON and UEQUHAET A. FORBES, Esqrs., Barristers-at-Law.

Demy Svo. 1902. Net, 17s. 6d.

REAL PROPERTY. Carson's Real Property Statutes, comprising,

among others, the Statutes relating to Prescription, Limitation of

Actions, Married Women's Property, Payment of Debts out of Real

Estate, Wills, Judgments, Conveyancing, Settled Land, Partition,
Trustees. Being a Tenth Edition of Shelford's Real Property
Statutes. By T. H. CARSON, Esq., K.C., and H. B. BOMPAS, Esq.,
Barrister-at-Law. Royal Svo. 1902. 35*.

"
Absolutely indispensable to conveyancing and equity lawyers."

" The labours of the editor and assistant-editor must have been immense, and
the congratulations of both branches of the profession on the production of such
a useful work, so skilfully prepared, are earned by both editors and publishers."
Law Notes.

%* All standard Law Works are kept in Stock, in late calf and other bindings.
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REAL PROPERTY continued.

De Villier's History of the Legislation concerning Real and
Personal Property in England during the Reign of Queen
Victoria. Crown 8vo. 1901. 3*. Gd.

Digby's History of the Law of Real Property. Fifth Edition.

Demy 8vo. 1897. 12*. 6rf.

Lightwood's Treatise on Possession of Land i with a chapter on
the Real Property Limitation Acts, 1833 and 1874. By Jons M.
Lioimvoon, Esq., Barrister-at-Law. Demy 8vo. 1894. !'.

Maclaurin's Nature and Evidence of Title to Realty. A His-
torical Sketch. By RICHARD C. MACLAUBIN, ESQ., of Lincoln's Inn.

Demy 8vo. 1901. 10. 6rf.

Shelford's Real Property Statutes. Vide "Carson."

Smith's Real and Personal Property. A Compendium of the Law
of Real and Personal Property, primarily connected with Con-

veyancing. Designed as a Second Book for Students, and as a

Digest of the most useful learning for Practitioners. Sixth Edition.

By the AUTHOR and J. TBUSTBAH, LL.M., Barrister-at-Law. 2 vola.

Demy 8vo. 1884. 21. 2*.
" A book which he (the student) may read over and over again with profit and

pleasure." Law Timts,
" Will be found of very great service to the practitioner." Solicitor^ Journal.
" A really useful and valuable work on our system of Conveyancing." Lav

Students' Journal.

Strahan. Vide "
Property."

REGISTRATION. Rogers. Ffe" Elections."

Fox and Smith's Registration Cases. (18861895). Royal 8vo.

Calf, net, 2f. 10*.

Smith's (C. Lacey) Registration Cases. Part I. (1895-96).
Net. 6s. 6d. Part II. (1896), 5*. Part III. (1897), 4*. Part IV.

(1898-9), 6*. Part V. (1899-1900), 4*. Part VI. (1900-1901), 4*. 6d.

Part VII. (1902), 4*.

Lawson's Notes of Decisions under the Representation of the

People Acts and the Registration Acts. By WH. LAWSON,
Barrister-at-Law. DemySvo. 1894. 24*.

Ditto, ditto, for 1894, 1895, 1896 and 1897, each net, 4. Gd. ;

1898, net, 7*. 6d. ; 1899, 1900, 1901 and 1902, each net, 4*. 6rf.

REQUISITIONS ON TITLE. Dickins. Ffc "Conveyancing."

RIVERS POLLUTION. Haworth's Rivers Pollution. The Statute
Law relating to Rivers Pollution, containing the Hivers Pollution
Prevention Acts, 1876 and 1893, together with the Special Acts in

force in the West Riding of Yorkshire and the County of Lancaster.

By CHAKLBS JOSEPH HAWORTH, Solicitor, B.A. (Cantab.), LL.B.
(London). Royal 12mo. 1897. 6*.

ROMAN LAW. Abdy and Walker's Institutes of Justinian, Trans-

lated, with Notes, by J. T. ABDY, LL.D., and the late BBYAN WALKER,
M.A., LL.D. Crown 8vo. 1876. 16*.

Abdy and Walker's Commentaries of Gaiusand Rules of Ulpian.
"With a Translation and Notes, by J. T. ABDY, LL.D., late Regius
Professor of Laws in the University of Cambridge, and the late

BRYAN WALKER, M.A., LL.D. New Edition by BHYAS WALKKR.
Crown 8vo. 1885. 16*.

Barham's Students' Text-Book of Roman Law. By C. NICOLAS
BARIIAH, Esq., Barrister- at-Law. Demy 12mo. 1903. Net, 2*. 6rf.

" This little work, consisting of 119 pages, is a collection of notes, clearly and
simply expressed, upon the principal topics of Roman .Law as they are stated in
the Institutes of Gaim and Justinian. It is neatly arranged, and forms a
complete outline of the subject." Law Xotet.

* All ttandard Law Workt are kept in Stock, in laic calf and other bindings.
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ROMAN LAW continued.

Goodwin's XII. Tables. By FEBDEEICZ GOODWIN, LL.D. London.

Royal 12mo. 1886. 3*. 6d.

Greene's Outlines of Roman Law. Consisting chiefly of an
Analysis and Summary of the Institutes. For the use of Students.

By T. WHTTCOMBE GBEENE, Barrister-at-law. Fourth Edition.

Foolscap 8vo. 1884. 7*. 6rf.

Grueber's Lex Aquilia. The Roman Law of Damage to Property :

being a Commentary on the Title of the Digest
" Ad Legem Aqui-

liain" (ix. 2). With an Introduction to the Study of the Corpus
Juris Civilis. By EEWIN GBUEBEB, Dr. Jur.,M.A. 8vo. 1886. 10s. 6d.

Holland's Institutes of Justinian. Second Edition. Extra fcap.
8vo. 1881. 6s.

Holland and Shadwell's Select Titles from the Digest of Jus-
tinian. Demy 8vo. 1881. 14s.

Holland's Gentilis Alberici, I.C.D., I.C.P.R., de lure Belli

Libri Tres. Edidit T. E. HOLLAND, I.C.D. Small 4to., half-

morocco. II. Is.

Monro's Digest IX. 2. Lex Aquilia. Translated, -with Notes, by
C. H. MONEO, M.A. Crown 8vo. 1898. 5s.

Monro's Digest XIX. 2. Locati Conduct!. Translated, with Notes,

by C. H. MONEO, M.A. Crown 8vo. 1891. 5s.

Monro's Digest XLVII. 2, De Furtis. Translated, with Notes, by
C. H. MONKO, M.A. Crown 8vo. 1893. 5s.

Monro's Digest XLI. 1, De Adquirendo Rerum Dominio. Trans-

lated, with Notes, by C. H. MONEO, M.A. Crown Svo. 1900. 5s.

Moyle's Imperatoris Justinian! Institutiones. Third Edition.

2 vols. Demy 8vo. 1896. 11. 2s.

Poste's Elements of Roman Law. ByGaius. With a Translation
and Commentary. Third Edition. By EDWAED POSTE, Esq.,
Barrister-at-Law. Demy 8vo. 1890. 18s.

Roby's I nti eduction to the Study of Justinian's Digest, con-

taining an account of its composition and of the Jurists used or

referred to therein. By H. J. ROBY, M.A. Demy 8vo. 1886. 9s.

Roby's Justinian's Digest. Lib. VII., Tit. I. De Usufructu, with
a Legal and Philological Commentary. By H. J. ROBY, M.A.
Demy 8vo. 1884. 9s.

Or the Two Parts complete in One Volume. Demy Svo. 18s.

Sohm's Institutes of Roman Law. Second Edition. Demy 8vo.

1901. 18s.

Walker's Selected Titles from Justinian's Digest. Annotated by
the late BEYAN WALKEB, M.A., LL.D.
Part I. Mandati vel Contra. Digest xvn. i. Crown Svo. 1879. 5s.

Part III. De Condictionibus. Digest xn. 1 and 4 7, and

Digest xin. 13. Crown Svo. 1881. 6s.

Walker's Fragments of the Perpetual Edict of Salvius Julianus.
Collected and annotated by BEYAN WALKEE, M.A., LL.D. Crown
Svo. 1877. 6s.

Whewell's Grotius de Jure Belli et Pacis, with the Notes of Bar-

beyrac and others
; accompanied by an abridged Translation of the

Text, by W. WHEWELL, D.D. 3 vola. Demy Svo. 1853. 12.

%* All standard Law Works are kept in Stock, in lair calf and other bindings.
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RULING CASES. Campbell's Ruling Cases. Arranged, An-

notated, and Edited by ROBEBT CAMTBKIX, of Lincoln's Inn, E.-q.,

Barrister- at-Law, Advocate of the Scotch Bar, astueted by other

Members of the Bar. With American Notes by IEVINO BEOWWE,

formerly Editor of the American Reports, and the Hon. LEONARD A.

JO.VES, A.B., LL.B. (H:itv . i:-.y;il8vo. 1894-1'JO'J. Half v> Hum,

gilt top. Complete in XXVI. Volume*. Price for the set, net, -'it.

If^" Offeredfur n lunitid t<,nc tit Jill cufh icit/i ,</<,-.

a* The Volumes sold separately, net, each II. 5*.

I. Abandonment Action.

II. Action Amendment.
III. Ancient Light Banker.

IV. Bankruptcy Bill of Lading.
V. Bill of Sale Conflict of Laws.

VI. -Contract.
VII. Conversion Counsel.

VIII.- Criminal Law Deed.

IX. Defamation Dramatic and
Musical Copyright.

X. Easement Estate.

XI. Estoppel
- Execution.

XII. Executor Indemnity.
XIII. Infant Insurance.

XIV. Insurance Interpretation.
XV. Judge Landlord and Tenant.

XVI. Larceny Mandate.

XVII.- Manorial Right Mistake.

XVIII. Mortgage Negligen.ee.

XIX.---Negliger\ce Partnership.
XX. Patent.

XXI. Payment- -Purchase for Value

without Notice.

XXII. Quo Warranto Release.

XXIII. -Relief Sea.

XXIV. Search Warrant Telegraph.
XXV. -Tenant Wills.

XXVI. Table of Cases; Index.

THIS SERIES PRESENTS-
Tho best lui;rli.sli JXvisious (in full),

From the earlier Reports to the present time,

Grouped under topics alphabetically arranged.

UNDER EACH TOPIC IS GIVEN-
A " Rule "

of law deduced from the cases
;

The early or "
leading

"
case (in full) ;

English notes abstracting collateral cases ;

American notes.

THE OBJECT OF THE SERIES IS-
To state legal principles clearly,

Through cases of accepted authority,
With sufficient annotation

To aid the application of these principles
to any given state of facts.

EXTRACTS FROM PRESS NOTICES.

"A Cyclopaedia of law .... most ably executed, learned, accurate, dear,
concise

;
but perhaps its chief merit ie that it improve* on us what the practising

English lawyer is too apt to forget that English law really is a body of prin-
ciple." -Tli' /iVi'd's/i /.';,.

" One of the most ambitious, and nupht to be, when it is complete, one of the
most generally useful legal work:* which the present century has produced."
Literature.

" A perfect storehouse of the principles established and illustrated by our
case law and that ol the United States." Law Tima.

" The general scheme appears to be excellent, and its execution reflects the
greatest avrtit on eraybody concerned, it may. indeed, be said to constitute,
for the preset, the hiph-wator mark of the pcitiicc of buok-nwking." Sat. Rev.

" A work of unusual value and in tr rest. . . . Kadi Icailini? case or proup
<if rases is precedi-d by ;i statement m i rid tyju-ot the tu'.i' wlnrJi tht-yare quoted
an establishing. The'work in happy in conceptioa, and this Hrst volume shows
thiit it will IK- adequately and successfully carried out." Solicitors' Journal.

"Ih<- English Uuiing Cases serm ircnciulljr to have been well and carefully
(husen, a:id a vrcat amount of work has beon expended. . . . Great uccuracy
und cure :ire shown in tht- pripaiatiuji <,{ th Xotes." Law Quarterly .

"The Series has been maintained at a high level of excellence."
The Titii'f.

% All standard Law Works are kept in Slofk, in law eaIf and other bindinyi.
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SALES. Blackburn on Sales. A Treatise on the Effect of the Con-
tract of Sale on the Legal Rights of Property and Possession in

Goods, Wares, and Merchandise. By Lord BLACKBUBN. 2nd Edit.

By J. C. GBAHAM, Esq., Barrister-at-La\v. Royal 8vo. 1885. II. It.

SALVAGE. Kennedy's Treatise on the Law of Civil Salvage. By
WILLIAM R. KENNEDY, ESQ., Q.C. (now a Justice of the High Court).

Royal 8vo. 1891. 12*.

SHERIFF LAW. Mather's Compendium of Sheriff and Execu-
tion Law. Second Edition. By PHILIP E. MATHEE, Solicitor and

Notary, formerly Under-Sheriff of Newcastle-on-Tyne. Royal 8vo.
1903. II. 10*.

" "We think that this book will be of very great assistance to any persons who
may fill the positions of high sheriff and under-sheriff from this time forth. The
whole of the legal profession will derive great advantage from having this
volume to consult." Law Times.

" The subject is one of great practical importance, and this edition will be
most valuable in the office of sheriffs and solicitors." Law Journal.

SH I PPI NG. Carver. Vide " Carriers."

Marsden's Digest of Cases relating to Shipping, Admiralty,
and Insurance Law, down to the end of 1897. By RHGINALD
G. MARSDEX, Esq., Barrister- at-Law, Author of "The Law of
Collisions at Sea." Royal 8vo. 1899. 11. 10s.

Pulling's Merchant Shipping Act, 1894. With Introduction,
Notes, and Index. By ALEXANDEB PULLING, Esq., Barrister-at-
Law. Royal 8vo. 1894. Net, 6*.

Pulling's Shipping Code; being the Merchant Shipping Act, 1894

(57 & 58 Viet. c. 60). With Introduction, Notes, Tables, Rules,
Orders, Forms, and a Full Index. By ALEXANDEB PULLING, Esq.,
Barrister-at-Law. Royal 8vo. 1894. Net, 7s. 6d.

Temperley's Merchant Shipping Act, 1894 (57 & 58 Viet,

c. 60). With an Introduction
; Notes, including all Cases decided

under the former enactments consolidated in this Act
;
a Comparative

Table of Sections of the Former and Present Acts : an Appendix of

Rules, Regulations, Forms, etc., and a Copious Index. By ROBEET
TEMPEELEY, Esq., Barrister-at-Law. Royal 8vo. 1895.

"

II. 5s.

"A full, complete, and most satisfactory work." Law Quarterly Review.
"A monument of well-directed industry and knowledge directed to the

elucidation of the most comprehensive and complicated Act." Law Journal.

SLAN DER. Odgers. Vide " Libel and Slander."

SOLICITORS. Cordery's Law relating to Solicitors of the

Supreme Court of Judicature. With an Appendix of Statutes
and Rules, the Colonial Attomies Relief Acts, aud Notes on Appoint-
ments open to Solicitors, and the Right to Admission to the Colonies,
to which is added an Appendix of Precedents. Third Edition. By
A. COBDEBY, Esq., Barrister-at-Law. Demy 8vo. 1899. 11. Is.

" The leading authority on the law relating to solicitors." Law Journal.
"A complete compendium of the law." Law Times.
"
Thoroughly up to date in every respect." Law Quarterly Seview.

SPECIFIC PERFORMANCE. Fry's Treatise on the Specific
Performance of Contracts. By the Right Hon. Sir EDWABI>FKY.
Fourth Edition. By W. D. RAWLINS, Esq., K.C. Royal 8vo.
1903. \l. 16s.

" The loading authority on its subject." Law Jouniof.
" We think we may sav, as a result of our investigation of this edition, that

no pains have been spared by Mr. Eawlins to incorporate all the new matter
which has arisen during the ten years which have elapsed since the issue of the
third edition, and that ha has added it with accuracy and neatness. Solicitors'

Journal.
" Mr. Rawlins has acquitted himself of his responsible task with signal

ability. Law Times.

%* All standard Law Works are kept in Slock, in IQIC calj and other biwlinys.
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STAMP LAWS. Highmore's Stamp Laws. Being the Stamp Acts
of 1891 : with the Acts amending and extending the game, in-

cluding the Finance Act, 1902, together with other Acts imposing
or relating to Stamp Duties, and Notes of Decided Cases ; also an

Introduction, and an Appendix containing Tables showing the com-

parison with the antecedent Law. Second Edition. By NATHANIEL
JOSEPH HIOIDIOBB, Assistant-Solicitor of the Inland Revenue. Demy
8vo. 1902. 10*. &d.

" The recognized work on the subject." Law Quai-tn-i'/ I.

"Mr. Hitrhmoreha.- inroiponitcd in the new edition of thin work the- legislation
of the last three years, NO fur in it ;itt'e is the Stamp Lawn, including the Kinimr-e

Act, IJWJ. lie has ).'\i>e<l tin t xt.nddtd tin- IR-W authorities, nnil incn-w-sed the
ii daputmeota) justice, a subject which he is peculiarly <iuH'ir!ed

to discuss. This edition, like the tOnner one, will be found of the greatest UM- liy

solicitors, officers of compnnie. and men of business." Lnv> Journal.
"A very rompreheiiMvo volurre, fulrillinp every ruiuin-mnnt. . . . The

various notes to the wct;ons of the several Act- infitn orated in the volume are

fully and accurately st't out, the points of the dreidtd caes clearly expnwaed,
and the efffct and object of the enactment indicated ; and what must be of

especial value to the practitioner, the practice at Somerset House with regard
to all matters coming before that institution is stated." Justice of the 1'ence.

"Mr. Highmore's 'Stamp Laws' leaves nothing undone." The Civilian.

STATUTES, and vide " Acts of Parliament."

Chitty's Statutes. The Statutes of Practical Utility, from the

earliest times to 1S94, with Supplemental Volume to 1901 inclusive.

Arranged in Alphabetical and Chronological Order; with Notes and
Indexes. Fifth Edition. By J. M. LETT, Esq., Barrister-at-Law.

Boyal 8vo. Complete with Index. In 14 Volumes. 1894-19"2. 15/. lot.

The Supplementary Volume, 1895 to 1901. Consolidated
with Intlcx. By J. M. LELY, Esq. May be had separately.

21. 2*.

"To those who already possess 'Chitty's Statutes' this new volume is

indispensable." Lav Notes, June, 1902.

The Annual Supplements. Separately: 1895, 6*. 1896, 10*.

1897, 5s. 1898, 7*. 6d. 1899, 7*. 6rf. 1900, 7*. 6rf. 1901, It. Gd

1902, 7*. &d. 1903 (nearly ready], ~s. 6d.

"It it a book which no public library should be without."

Spectator.
"A work ofpermanent value to the practicing lawyer." Solicitor?

Journal.
"The profession will feel grateful both to the editor and the

publishers of a work which will be found of the highest value."
Law Journal.

" A legal work of the very highest importance. . . . Few besides

lawyers will, we suspect, realise the amount of work which such an

undertaking involves to the editor, who appears to have spared no

pains to give a clear, orderly, and methodical character to the com-

pilation." Daily News.
"This collection has fulfilled a purpose of usefulness only to be

understood by those who are acquainted with the amazing com-

plexity of English statute law. with its bewildering incoherence
and painful heterogeneity." fall Mall Gazette.
"
Indispensable in the library of every lawyer." Saturday Revietr.

" To all concerned with the laws of England, Chitty's Statutes of

Practical Utility are of essential importance, whilst to the practising
lawyer they are an absolute necessity." Law Times.

"It is apparently the belief of some popular novelists that

lawyers in their difficulties still uniformly consult daily Coke upon
Littleton and Blackstone. Those who know better are aware that
the lawyer's Bible is the Statutes of Practical Utility 'that they
are his working tools, even more than accredited text-books or
'authorised reports.' More than one judge has been heard to say
that with the ' Statutes of Practical Utility' at his elbow on the
bench he was apprehensive of no difficulties which might arise."

The Times.

* All standard Law Wcrls are kept in Slock, in law calf and other bindings.
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STATUTE LAW. Wilberforce on Statute Law. The Principles
which govern the Construction and Operation of Statutes. By E.
WILBEBFOBCE, Esq., a Master of the Supreme Court. 1881. 18*.

SUCCESSION. Holdsworth and Vickers' Law of Succession,
Testamentary and Intestate. Demy 8vo. 1899. 10s. 6^.

SUMMARY CONVICTIONS. Paley's Law and Practice of Sum-
mary Convictions under the Summary Jurisdiction Acts,
1848 1884; including Proceedings Preliminary and Subse-
quent to Convictions, and the Responsibility of Convicting
Magistrates and their Officers, with the Summary Jurisdic-
tion Rules, T886, and Forms. Seventh Edition. By W. H.
MACNAMABA, Esq., Barrister-at-Law. Demy 8vo. 1892. II. 4.

TAXPAYERS' GUI DES. Fwfe "House," "Income," & "Land Tax."

THEATRES AND MUSIC HALLS. Geary's Law of Theatres
and Music Halls, including Contracts and Precedents of
Contracts. By W. N. M. GEAET, J.P. With Historical Introduc-
tion. By JAMBS WILLIAMS, Esqrs., Barristers-at-Law. 8vo.

1885. 5*.

TITLE. Jackson and Gosset. Vide "
Investigation of Title."

TORTS. Addison on Torts. A Treatise on the Law of Torts; or

Wrongs and their Remedies. Seventh Edition. By HOEACB
SMITH, Esq., Bencher of the Inner Temple, Metropolitan Magis-
trate, and A. P. PEBCEVAL KEEP, Esq., Barrister-at-Law. Royal 8vo.
1893. 11. 18*.

"As an exhaustive digest of all the cases which are likely to be cited in

practice it stands without a rival." Law Journal.
"As now presented, this valuable treatise must prove highly acceptable to

judges and the profession." Law Times.
" An indispensable addition to every lawyer's library." Law Magazine.

Ball's Leading Cases on the Law of Torts, with Notes. Edited

by W. E. BALL, LL.D., Esq., Barrister-at-Law. Royal 8vo.

1884. 11. 1*.

Bigelow's Law of Torts. By MELVILLE M. BIGELOW, Ph.D.
Harvard. Second Edition. Demy 8vo. 1903. 12*. 6rf.

Innes' Principles of the Law of Torts. By L. C. INNES, lately one
of the Judges of the High Court, Madras, Author of " A Digest of
the Law of Easements." Demy 8vo. 1891. 10s. G<.

Pollock's Law of Torts : a Treatise on the Principles of Obligations
arising from Civil Wrongs in the Common Law. Sixth Edition,

By Sir FBEDEBICK POLLOCK, Bart., Barrister-at-Law. Author of

"Principles of Contract,"
" A Digest of the Law of Partnership,"

&c. Demy 8vo. 1901. II. 5s.
"
Concise, logically arranged, and accurate." Law Times.

"
Incomparably the best work that has been written on the subject."

Literature.

"A book which is well worthy to stand beside the companion volume on
'Contracts.' Unlike so many law-books, especially on this subject, it is no mere
digest of cases, but bears the impress of the mind of the writer from beginning
to end." Law Journal.

"The work is one '

professing to select rather than to collect authorities,' but
the leading cases on each branch of the subject will be found ably dealt with.
A work bearing Mr. Pollock's name requires no recommendation. If it did, we
could heartily recommend this able, thoughtful, and valuable book .... as a
very successful and instructive attempt to seek out and expound the principles
of duty and liability underlying a branch of the law in which the Scottish
and English systems do not materially differ." Journal of Jurisprudence.

*+* All standard Law Works are kept in Stock, in law calf and other binding!.
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TRADE MARKS. Sebastian on the Law of Trade Marks and
their Registration, and matters connected therewith, including a

chapter on Goodwill ; the Patents, Designs and Trade Marks Acts,
1883-8, and the Trade Marks Rules and Instruction!* thereunder;
with Forms and Precedents ; the Merchandize Marks Acts, 1887-94,
and other Statutory Enactments; the United States Statutes, 1870-82,
and the Rules and Forms thereunder ; and the Treaty with the United
States, 1877. By LEWIS BOYD SEBASTIAN, Kq., Barrister-at-Law.
Fourth Edition. Bv the Author and HAHKY BAIRD HEMMING, Esq.,
Barrister-at-Law. Royal 8vo. 1899. II. 10*.

;
Stands alone as an authority upon the law of trade-marks and their regis-

tration." Law Journal.
"It in rarely we come across a law book which embodies the results of years

of careful inve*ti?ation and practical experience in a branch of law, or that
can be unhesitatingly appeul'-d to as a standard authority. Thin is what can be
aid of Mr. Sebastian's book." Solicitors' Journal.

Sebastian's Digest of Cases of Trade Mark, Trade Name
Trade Secret, Goodwill, &c., decided in the Court* of the United

Kingdom, India, the Colonies, and the United States of America.

ByLEWIS BOYD SEBASTIAN, Esq., Barrister-at-Law. 8vo. 1879. II. Is.
" Will be of very great value to all practitioners who have to advise on matter*

connected with trade marks." Solicitors' Journal.

TRAMWAYS. Robertson's Law of Tramways and Light Rail-

ways in Great Britain (3rd Edition of Button's "
Tramway Art*

of the United Kingdom ") : comprising the Statutes relating to Train-

ways and Light Railways iu England and Scotland, with full

Notes : the Tramways and Light Railways Rules
; the Regulations,

By-Laws and Memoranda issued by the Board of Trade ; the

Standing Orders of Parliament : the General Orders under the
Private Legislation Procedure (Scotland) Act, 1899 : and Disser-

tations on Locus Standi and Rating. By GEOROK S. ROBERTSON,
M.A., Esq., Barrister- at-Law. Royal Svo. l'J03. II. 5*.

TRANSVAAL. The Statute Law of the Transvaal. Translated.

Royal Svo. 1901. 11. i>x.

Transvaal Proclamations, 19001902. Royal Svo. 1902. 25*.

TRUSTS AND TRUSTEES. Ellis' Trustee Acts, including a
Guide for Trustees to Investments. By ABTHUB LEB ELLIS, Esq.,
Barrister-at-Law. Sixth Edition. By L. W. BYRNE, Esq., Barrister-

at-Law. Roy. 12mo. 1903. 6*.

Godefroi's Law Relating to Trusts and Trustees. SecondEdit.

By HENRY GODKFBOI, of Lincoln's Inn, Esq., Barrister-at-Law.

Royal Svo. 1891. II. Us.

VENDORS AND PURCHASERS. Dart's Vendors and Pur-
chasers. A Treatise on the Law and Practice relating to Vendors
and Purchasers of Real Estate. By the late .T. HENRY DABT, Esq.,
one of the Six Conveyancing Counsel of the High Court of Justice,

Chancery Division. Sixth Edition. By the late WILLIAM BARBER,
Q.C., RICHARD BURDON HALDANK, K.C., and WILLIAM ROBERTSHKLDOJ?,
Esq., Barrister-at-Law. 2 vols. Royal Svo. 1888. 21. 15*.

*
#
* A new Edition imder tho Editorship of BENJAMIN LENNARD CHERRY,

Esi(., Banister-at-Law, is in preparation.
Farrers Precedents of Conditions of Sale of Real Estate, Re-

versions, Policies, &c. : with exhaustive Footnotes. Introductory
Chapters, and Appendices. By FREDERICK EDWARD FARBEE, Esq.,
Barrister-at-Law. Royal Svo. 1902. 16*.

Mr. Fairer has written a rare Uiinp a new book which will be of real value
in a conveyancer's library. . . . Wu venture to predict that thia book will l>e

popular." Lnw J'
" The work, while sufficiently elementary to be of extreme use to stndonta nd

young: practitioners, will also be very serviceable to the more experienced. The
notes urc essentially practical and are evidently largely derived from experience,
and the forms are adapted to recent decisions. Mr. Farrer's book strikes a new
v in. and deserves and will no doubt secure the support of the profession."
J.aio Tiiae.1.

* All ttandard Law Work afe kept in Stock, in late calf andn her binding*.
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VENDORS AND PURCHASERS continued.

Turner's Dutiesof Solicitor to Client as to Sales, Purchases, and
Mortgages of Land. Second Edition. By W. L. HACON, Esq.,
Barrister-at-Law. Demy Svo. 1893. 10. Gd.

Webster's Law Relating to Particulars and Conditions of Sale
on a Sale of Land.---With Appendix of Forms. Second Edition.

By "W. F. WEBSTEK, Esq., Barrister-at-Law. Hoy. 8vo. 189G. If. 5s.
" This is the Second Edition of a well arranged and useful book, and the use-

fulness will not be impaired by the fact that the authority for each proposition
and the reference to such authority are cited in the text itself instead of being
relegated to a footnote." Law Journal.

Webster's Conditions of Sale under the Land Transfer Acts.

Being a Supplement to above. Royal 8vo. 1899. Net, '2s.

WAR, DECLARATION OF. Owen's Declaration of War. A
Survey of the Position of Belligerents and Neutrals, with relative

considerations of Shipping and Marine Insurance during War. By
DOUGLAS OWTSN, Esq., Barrister-at-Law. Demy 8vo. 1889. 11. Is.

Owen's Maritime Warfare and Merchant Shipping. A Summary
of the Rights of Capture at Sea. By DOUGLAS OWEN, Esq., Bar-
rister-at-Law. Demy 8vo. 1898. Net, la.

WATER. Bartley's Metropolis Water Act, 1902, together with thr*

Circulars, Notices and Orders issued by the Local Government Board
and the Court of Arbitration in relation thereto. By DOUGLAS C.

HARTLEY, Esq., Barrister-at-Law, Author of "Adulteration of Food."

Royal 12mo. 1903. 6s.

WILLS. Theobald's Concise Treatise on the Law of Wills.

Fifth Edition. By H. S. THEOBALD, Esq., one of His Majesty's
Counsel. Royal 8vo. 1900. 11. 12*.

"
Comprehensive though easy to use, and we adviae all conveyancers to gut a

copy of it without loss of time." Law Journal.
" Of great ability and value. It bears oa every page traces of care and sound

judgment." Solicitors' Journal.
' The work is, in our opinion, an excellent one, and of very great value, not

only as a work of reference, but also for those who can afford to gri ve special time to
the study of the subject with whir-h it deals." Law Student's Journ/tl.

Weaver's Precedents of Wills. A Collection of Concise Precedents
of Wills, with Introduction, Notes, and au Appendix of Statutes.

By CHAKLES WEAVES, B.A. Post 8vo. 1882. 5s.

WINDING UP. Palmer's Company Precedents. For use in rela-

tion to Companies subject to the Companies Acts. Part II.

WINDING-UP FOBJIS AND PRACTICE. Arranged as follows : Com-

pulsory Winding-Up, Voluntary Winding-Up, Winding-Up under

Supervision, Arrangements and Compromises, with copious Notes,
and an Appendix of Acts and Rules. Eighth Edition. By FBANCIJ
BEAUFOET PALMES, assisted by FEANK EVANS, Esqrs., Barristers-at-

Law. Royal 8vo. 1900. 11. 12s.
" Palmer's ' Company Precedents '

is the book par excellence for practitioners.
It is needless to recommend Mr. Palmer's book to the profession, for it

is already known and appreciated. We advise those who have any doubts to con-
sult it, and they will be in agreement with us." Law Journal.

"
Simply invaluable, not only to company lawyers, but to everybody con-

nected with companies." Financial News.

WORKMEN'S COMPENSATION. Vide "Employers' Liability."
Robertson and Glegg's Digest of Cases under the Workmen's
Compensation Acts. Royal Svo. 1902. Net, 10s.

WRECK INQUIRIES Murton's Law and Practice relating to

Formal Investigations in the United Kingdom, British Posses-
sions and before Naval Courts into Shipping Casualties and
the Incompetency and Misconduct of Ships' Officers. With
an Introduction. By WALTKB MUBTON, Solicitor to the Board of

Trade. Demy Svo. 1884. 11. is.

WRONGS. Addison, Ball, Bigelow, Pollock. -Vidt "Torts."
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PREPARING FOR PUBLICATION.

Brickdale and Sheldon's Land Transfer Acts. By C. FOBTESCUE
BBICKDALE, Registrar at the Land Registry, and W. R. SHELDON,
Esqrs., Barristers-at-Law. Second Edition. (In preparation.)

Surge's Colonial Law: Commentaries on Colonial and Foreign
Law generally and in their Conflict with each other and with
the Law of England. A new Edition. By A. WOOD RENIUN. K>q.,
Puisne Judge, Mauritius, and G. ('. I'IUI.UMORE, of the Middle

Temple, Esq., Barrister-at-Law, assisted by Experts in the Various

Systems of Law. 4 yols. Royal 8vo. (In preparation.)

Coote's Treatise on the Law of Mortgage. Sixth Edition. By
SYDNEY WILLIAMS, Esq., Barrister-at-Law. (In the press.)

Dart's Vendors and Purchasers. A Treatise on the Law and
Practice relating to Vendors and Purchasers of Real Estate. Seventh
Edition. By BENJAMIN L. CHERRY, Esq., Barrister-at-Law.

(In preparation.)

Digest of Cases, Overruled, Approved, or otherwise specially
considered in the English Courts to the end of 1902. With
extracts from the Judgments dealing with the same. By W. A. G.
WOODS and J. RITCHIE, Esqrs., Barristers-at-Law. Being a new
edition of " DALE and LEHMANN'S Digest." (In the press.)

English Reports. A complete Re-issue of all the Decisions prior to

1866 in about 150 Volumes. Third Series. Chancery. 125 Vols. to

be issued in about 25 Volumes. (Vol. XII. in the press.)

Hart's Treatise on the Law of Banking. By HEBER HART, Esq.,
LL.D., Barrister- at-Luw. (In preparation .)

Jennings and Kindersley's Principles and Practice of Land
Registration under the Land Transfer Acts, 1875 and 1897,
with the Text of the Acts and Rules and Fee Order of 1903.
By A. R. G. JENNINGS, LL.B., and G. M. KIXDERSLEY, both of

Lincoln's Inn, Esqrs., Barristers-at-Law, and of the Land Registry.

(Xearly ready.}

Macdonell's Law of Master and Servant. Second Edition. By JOHN
MACDONELL, Esq., a Master of the Supreme Court, and KDWARD A.
MITCHELL INNES, Esq., Barrister-at-Law. (In preparation .)

Palmer's Company Precedents. For use in relation to Companies
subject to the Companies Act, 1802 1900.

Part II. Winding-Up Forms and Practice. Arranged as^follows:
Compulsory Wiuding-Up, Voluntary Winding-Up, Winding-Up
under Supervision, Arrangements and Compromises, with Copious
Notes, and an Appendix of Acts and Rules. Ninth Edition. By
FRANCIS BEAUFORT PALMER, assisted by FRANK EVANS, Esqrs.,
Barristers-at-Law. (In tfir press.)

Pritchard's Quarter Sessions. Second Edition. By V. GRAHAM
MILWAKD and JOSEPH B. MATTHEWS, Esqrs., Barristers-at-Law.

(Xcarly rradi/.)

Shirley's Selection of Leading Cases in the Common Law. With
Notes By W. S. SHIRLKY, E>q., P>tirristor-at-Law. Seventh Edition.

By RICHARD WATSON, Esq., Barrister-at-Law. (In the pres*.)

Wheaton's Elements of International Law. Fourth English Edition.

By J. B. ATLAY, Esq., Barrister-at-Law. (In preparation.)
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Palmer's Company Law. A Practical Handbook for
Lawyers and Business Men. With an Appendix containing the Companies Acts,
1862 to. 1900* and Rules. Fourth Edition. By FRANCIS BEAUFORT PALMER,
Barrister-at-Law. Royal Svo. 1902. Price 12. 6rf. cloth.

"
Popular in style, also accurate, with sufficient references to authorities to make the book useful

to the practitioner.
' The Time*.

Palmer's Company Precedents. For use in relation to
Companies subject to the Companies Acts.

PAET I. : GENERAL FORMS. Arranged as follows: Promoters, Prospectus, Agreements,
rr^^o^nr^Hnrr MomnmnHa and Articles of Association, Private Companies, Employe's'

UNIVERSITY OF CALIFORNIA LIBRARY
Lot Angeles

This book is DUE on the last date stamped below,

Form LO-Series 444
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" A lawyer's book prepared with an evident intention of saying all there is to be eaid on the legal

aspect of the subject." Saturday Jfei-iew.

Barham's Students' Text-Book of Roman Law. By
C. NICOLAS

LOS A>J)QELES
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THE ENGLISH
"

WITHIN THE REACH OF ALL.

Complete RE-ISSUE of ALL THE DECISIONS
prior to 1866 in about 150 volumes.

rilHE objects of this great scheme of complete re-issue of all the

English Eeports up to the commencement of the Law Eeports
in 1866 are now well known, and the House of Lords Series in

11 Yolumes, and the Privy Council Series in 9 Volumes are now

ready. The Chancery Series, to be completed in about 25 Volumes,
is in course of publication.

The Cases are noted with references to later decisions in which
a particular case may have been overruled, or distinguished, and
a reference to the titles of the digests in which similar cases will

be found.
Consultative Committee :

The Eight Hon. THE EABL OF HALSBTJBY, Lord Chancellor
;

The Eight Hon. LORD ALVEESTONE, G.C.M.G.,
Lord Chief Justice of England ;

The Eight Hon. SIB EICHABD HENN COLLINS, Master of the Eolls
;

The Hon. SIB EOBEET SAMUEL WEIGHT, a Justice of the High Court
;

Sir E. B. FINLAY, K.C., M.P., Attorney-General.

The first Series, HOUSE OF LORDS, 58 vols.,

complete in 11 vols. royal 8vo. (uniform with the Law
Reports), now ready. Price, half bound, net 22.

The second Series, PRIVY COUNCIL, 43 vols.,

complete in 9 vols., now ready. Price, half bound,
net 13 : 10s.

The third Series, CHANCERY, 125 vols., complete in

about 25 vols. Price per volume, half bound, net 30s.

*** Volumes I. to V., now ready, contain CABY, CHOYCE CASES IN
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HAEDWICKE.

The Volumes are not sold separately.

Full particulars sent on application to

STEVENS & SONS, Ld,, 119 & 120, Chancery Lane, London,
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